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District Court of the United States for the Northern 
District of California, Southern Division 


Civil Action File No. 21905W 


UNITED STATES for use of ANDREW POL- 
LIA, Plaintiff, 
VS. 


FLOTATION SYSTEMS, INC., a corporation, 
UNITED STATES FIDELITY AND GUAR- 
ANTY COMPANY, a corporation, FIRST 
DOE COMPANY, a corporation, SECOND 
DOE, THIRD DOE, FOURTH DOH, 

Defendants. 


COMPLAINT—BREACH OF CONTRACT 


Plaintiff complains of defendants and for cause 
of action alleges: 
q 
That defendant Flotation Systems, Ine., a cor- 
poration, is a corporation duly and regularly h- 
eensed to transact business in the State of Califor- 
nia. 
I 
That defendant United States Fidelity and Guar- 
anty Company, a corporation, 1s a corporation or- 
ganized and existing under and by virtue of the 
laws of the State of Maryland, and dulv and regu- 
larly licensed to transact business in the State of 
Califomaia. [1*] 


*Page numbering appearing at foot of page of original certified 
Transcript of Record. 
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JET, 

That on or about the 22nd day of January, 1940, 
the defendant Flotation Systems, Inc., a corpora- 
tion, was awarded a contract by the United States 
of America, more particularly identified and known 
as NYO #3850, Navy Department of the United 
States of America, for the installation of the gaso- 
line storage and distribution system at the Naval 
Air Station, located in the City of Alameda, County 
of Alameda, State of California. 


ey 
_ That on or about the 22nd day of January, 1940, 
the defendant Flotation Systems, Inc., a corpora- 
tion, as principal, and the defendant United States 
Fidelity and Guaranty Company, a corporation, as 
surety, pursuant to its corporate powers and license, 
executed and delivered to the Navy Department of 
the United States of America, a certain Security 
Bond, in the penal sum of One Hundred Seventy- 
five Thousand Dollars ($175,000.00), guaranteeing 
the faithful performance by the defendant Flotation 
Systems, Inc., a corporation, of said contract, in the 
payment of all claims of laborers and material men 
and sub-contractors, engaged by the defendant Flo- 
tation Systems, Inec., a corporation, in the per- 
formance of said contract. 


Vv 
That on or about the 28th day of May, 1940, the 
defendant Flotation Svstems, Inc., a corporation en- 
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tered into a certain sub-contract with Andrew Pol- 
lia, whereby and wherein it was agreed that the said 
Andrew Pollia was to install the gasoline and water 
storage and distribution systems in said Naval Air 
Station, all of which work was a part of the work 
described in the contract between said defendant 
Flotation Systems, Inc., a corporation, and the 
United States of America, as hereinabove alleged; 
that subsequent to said 28th day of May, 1940, and 
in addition to the services and work covered by said 
sub-contract and upon the [2] express request of 
defendant Flotation Systems, Inc., a corporation, 
and in accordance with extra work orders issued by 
said defendant Flotation Svstems, Inc., a corpora- 
tion, Andrew Pollia performed extra services and 
work and delivered material in regard thereto, and 
in the installation of fittings inside of gasoline pits, 
patching and wrapping pipe lines and installations 
in the water control pits; that the reasonable value 
of the materials supplied by and services performed 
by said Andrew Pollia was and is in the total sum 
of Twenty-six Thousand, Nine Hundred Eight and 
70/100 Dollars ($26,908.70). 


VI 
That all of said services and work done by the 
said Andrew Pollia has been completed according 
to plans and specifications and in good workman 
hike order; that defendant Flotation Svstems, Inc., 
a corporation, has paid Andrew Pollia on account 
of said services and work, the amount of Seventeen 
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Thousand, One Hundred Ninety-one and 49/100 
Dollars ($17,191.49); that Andrew Pollia has not 
been paid in full therefore; that more than Ninety 
(90) days has elapsed after the day on which the 
last of the labor was done or performed or mate- 
rial furnished or supplied; that the balance thereof, 
unpaid at the institution of this suit, is the sum of 
Nine Thousand Seven Hundred Seventeen and 
91/100 Dollars ($9,717.21). 


VII 
That the true names of defendants sued herein 
as First Doe Company, a corporation, Second Doe, 
Third Doe, Fourth Doe, are not known to plaintiff 
at this time and plaintiff prays that when their 
true names are ascertained the same may be inserted 
herein in lieu of said fictitious names. 


Wherefore, plaintiff prays for judgment against 
defendants and each of them, in the sum of Nine 
Thousand Seven Hundred Seventeen and 21/100 
Dollars ($9,717.21), for costs of suit, [3] and for 
such other and further relief as may seem just in 
the premises. 

J. J. DOYLE, 
Attorney for Plaintiff. 


State of California, 


City and County of San Francisco—ss. 


Andrew Pollia, being first duly sworn, deposes 
and says: 
That he is the plaintiff in the above entitled 
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action; that he has read the foregoing Complaint 
and knows the contents thereof; that the same is 
true of his own knowledge except as to the matters 
therein stated upon information or belief and as to 
those matters that he believes it to be true. 
ANDREW POLLIA, 
Subseribed and sworn to before me this 21st day 
of June, 1941. 
[Seal] EMMA lL. MacHUGH, 
Notary Public in and for the City and County of 
San Francisco, State of California. 
My Commission Expires January 15, 1944. 


[Kndorsed]: Filed June 21, 1941. [4] 
[ Title of District Court and Cause. ] 
BILL OF PARTICULARS 


Re: Gasoline Storage and Distribution System, Na- 
val Air Station, Alameda, California. Spec. 


#9505. 

Cordapaetaale ieee... 82... $16,040.00 

Extra—Wrapping joints & fittings as per 
aa 108 8 | 663.60 
i. WVCh@inin® §) OMNIS Se. ee S520 
a Rental of crane $8.00 per hr........... 164.00 
e Rental of erane $8.00 per hy........... 404.00 

a Patch pipe wrapping—Julv & 
A 2 a nea oo 1,760.00 
ce Patch pipe wrapping—NSept. ...... 385.00 


VWOCAMRDM@ SIPUIWE! ...-.00----c ceded segs 36.00 
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oy Distributing Gasoline & Water 


JT OIC oe 
4 Installing temporary water line 
1KOIP SONA tea. 
a ING WeSC 2 
7 Cutting and fitting water pipe...... 
- Wse.of Cinal Eneimneer = ._........-..... 
4 OCR yess ||.) (5) eee ene 
. TRG eC saa 217) 3) 0c eee 
IgG ere nacht s\ 0) te ane 
. CIs ereueeanal 21 Of Seeker 
- Letter dated Aug. 23, 1940.............. 
Credits 
Meee NOt se | x. .2..-.. deaceenetbeeceec:. $ 7,600.00 
250), ee eee eee 4,737.49 
ayvroll advanced .............-.+.- 1,544.00 
On account of payment due 
EAE Oe ye ts ee tn 1,000.00 
Omissions for tile drain............ 2,300.00 
$17,191.49 
al amce rate 2 ee 


Dated: July 31, 1941. 
J. J. DOYLE, 


315.00 


975.00 
48.00 
250.00 
25.00 
241.00 
770.00 
165.00 
208.00 
4,903.20 


$26,908.70 


[5] 


$17,191.49 


9,717.21 


Attorney for Plaintiff. 


(Receipt of Service.) 
[Endorsed]: Filed Aug. 1, 1941. [6] 
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ANSWER OF FLOTATION SYSTEMS, Ties 
AND UNITED STATES FIDELITY AND 
GUARANTY CO. 


Now come the defendants, Flotation Svstems, 
Inc., and United States Fidelity and Guaranty Co., 
and for answer to the complaint of plaintiff on 
file herein, admit, deny and allege as follows: 


qT 
Admit all the allegations contained in Paragraph 
I, UL, LI, and [V of Plaintiff’s complaint. 


‘ot 
Admit that on the 28th day of May, 1940, plain- 
tiff and defendant Flotation Systems, Inc., entered 
into a sub-contract, and in this connection said de- 
fendant alleges that a copv of said contract is herete 
attached, marked Exhibit ‘‘A’’, and bv this refer- 
enee made a part hereof for all purposes. 


II] 

Auswering that part of Paragraph V, wherein it 
is alleged [7] that plaintiff performed certain extra 
work and services and delivered materials in re- 
gard to work to be done in the imstallation of 
fittings inside of gasoline pits, said defendant de- 
nies that the work of installation of fitting inside 
of the gasoline pits, Wrapping and patching pipe 
lines and installations in the water control pits 
is or ever was extra work. In this connection, de- 


U.S. for Use of Andrew Pollia 9 


fendant alleges that said work was specified in 
the plans and specifications and in the contract en- 
tered into by defendant and plaintiff; and defen- 
dant further alleges that no order of any kind or 
character for the doing of this work was ever by 
the defendant Flotation Systems, Inc., given to 
plaintiff, but that plaintiff performed said work by 
reason of the fact that it was contained in his sub- 
contract and in the plans and specifications. 

Denies that the reasonable value of the materials 
supphed and work performed by plaintiff was and 
is the sum of Twenty-six Thousand Nine Hundred 
Eight and 68/100 ($26,908.68), or any other sum 
in excess of the sum of Eighteen Thousand Seven 
Hundred Thirty-nine and 68/100 ($18,739.68) ; and 
in this connection said defendant alleges that the sum 
of Kighteen Thousand Seven Hundred Thirty-nine 
and 68/100 ($18,739.68) was the agreed price by and 
between plaintiff and this defendant for the doing 
of said work and the furnishing of said materials 
under and pursuant to the terms of the contract, 
and the extra work and materials agreed upon and 
authorized by order therefore. 


IV 

Answering Paragraph VI, denies that plaintiff 
completed all of the work according to the plans 
and specifications, and in this connection said de- 
fendant alleges that there was an omission from 
the plans and specifications and in the contract 
of the installation of the tile drain in the amount 
of Twenty-three Hundred Dollars ($2,300.00) ; that 
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in addition thereto plaintiff failed to do certain 
work and to purchase certain materials, and defen- 
dant Flotation Systems, Inc., was compelled to and 
did purchase said materials, and was compelled to 
and did complete said work; that [8] the amount 
thereof is the sum of Seven Hundred Five and 
72/100 Dollars ($705.72); that a list thereof is 
hereto attached; marked Exhibit ‘‘bB’’, and by this 
reference made a part hereof for all purposes. 


a 

Denies that plaintiff has not been paid any 
moneys in excess of Seventeen Thousand One Hun- 
dred Ninety-one and 49/100 Dollars ($17,191.49) ; 
and in this connection said defendant alleges that 
plaintiff has been paid the sum of Seventeen Thou- 
sand Two Hundred Seventy-two and 04/100 Dol- 
lavs ($17,272.04). 

VI 

Denies that there is now due, owing and unpaid 
to plaintiff the sum of Nine Thousand Seven Hun- 
dred Seventeen and 21/100 Dollars ($9,717.21) or 
any other sum, or at all: and in this connection 
said defendant alleges that plaintiff contracted cer- 
tain labor and materials bills in the doing of the 
work under and pursuant to said contract, and 
that said labor and materials bills bave not been 
paid by plaintiff to the parties entitled thereto, 
and that said parties have served notice upon de- 
fendant of the nonpavment of said bills and de- 
manded that the amount thereof be withheld by 
defendant and paid to the prospective parties; 
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that said bills amount to the sum of One ‘Thousand 
Seven Hundred Ninety-one and 20/100 Dollars ($1,- 
791.20); that a list thereof is hereto attached, 
marked Exhibit ‘‘C’’ and by this reference made 
a part hereof for all purposes. 


Wherefore defendant prays that plaintiff take 
nothing by his actions, but that it be hence dismissed 
with its costs. 

JOHN D. HARLOE, 
Attorney for Defendant. [9] 


State of California, 
City and County of San Francisco—ss. 


John D. Harloe, being first duly sworn, deposes 
and says: 

I am the Attornev for Flotation Systems, Inc., 
and he makes this verification for and on behalf 
of said Flotation Systems, Inc., by reason of the 
fact that said defendant is absent from the City 
and County of San Francisco, the County wherein 
vour affiant has his office, and that he has read 
the foregoing answer and knows the contents 
thereof; that the same is true of his own knowledge, 
except as to matters therein stated on information 
or belief, and as to such matters that he believes 
mete be true. 

JOHN D. HARLOE. 

Subseribed and sworn to before me this 8th day 
of August, 1941. 

(Seal) MARK E. LEVY, 

Notary Public in and for the City and County of 
San Francisco, State of California. [10] 


12 Flotations Systems, Inc., vs. 
EXHIB xX’ 
May 28, 1940. 


Re: Gasoline Storage and Distribution and Distri- 
bution System Naval Air Station, Alameda, 
Calif. Specification No. 9505. 


Flotation Systems, Inc., 
4031 Goodwin Avenue 
Los Angeles, California 


Gentlemen: 

For the sum of Sixteen Thousand and Forty 
Dollars ($16,040.00), I propose to furnish the fol- 
lowing labor and material, all in strict accordance 
with the Bureau of Yards and Docks Specifica- 
tion 9505. 

Item 1: Complete installation of all gasoline 
pipe line as covered by plans accompanying Spec. 
9505, including necessary excavation, backfill, re- 
placement of red rock, surfacing, repairs to anv 
existing roads, welding, and testing all joints, and 
all connections to Pit Boxes A (1), B (1), C-2 (2), 
D, (8), and E (16). It is understood that Flota- 
tion Systems, Ine. will furnish all necessary pipe 
and fittings, and I will furnish all welding mate- 
rials and equipment. 

Item 2: Complete installation of all Cast Iron 
U. S. Joint Water lines as covered by plans ac- 
ecompanying Spee. 9505, including necessary ex- 
vavation, backfill, replacement of red rock surfac- 
ing, repairs to any existing roads, connection and 
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testing of all jomts, and all connections to Pit 
Boxes A (1), B (1), C-2 (2), D (8), and E (16). 
It is understood that Flotation Systems, Inc., will 
furnish all pipe, fittings, follower rings, and gas- 
kets, and that I will furnish the 10” rock base under 
the pipe lines in the trench. 

Item 3: Complete Installation of a 12” terra- 
cotta drain pipe, to be installed in lieu of the 8” 
drain line as covered by the plans accompanying 
Spec. 9505, and including necessary excavation, 
backfill, replacement of red rock, surfacing, repairs 
to any existing roads, connection of joints, and all 
connections to Pit Boxes C-2 (2) and D (8). It 
1s understood that I will furnish the 12” terra-cotta 
pipe, all fittings required, and the 10” rock fill 
under pipe in trenches. It is further understood 
that in the event any excavating below a depth of 
six feet is required on this line, I will receive $1.60 
per cubic yard of excavation done below this depth, 
in addition to the amount stipulated above. 

Item 4: Painting of all piping installed by us 
inside of pit boxes A, B, C, D, and E. 

I agree to wrap all joints and fittings installed 
under Item 1 above, for the following prices, to be 
paid in addition to the amount stipulated above: 


O Joints and Mihines Qi $2.10 each 

) olmis and Mitines oe... 1.70 each 

femme and Lunes Gye 1.40 each 

sy capi OEE Sore) TCL a el NOS 17) oe 1.10 each 
[11] 


I agree to begin work within three days (holi- 
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days excluded) after acceptance of this agreement, 
and to complete all work after acceptance of this 
agreement and to complete all work covered by this 
agreement, within forty-five (45) days after accept- 
tance of this agreement ; and that in the event of my 
failure to do so, Flotation Systems, Inc., will have 
the right to proceed with the work and charge the 
cost of completing same against the amount stipu- 
lated in this agreement. 

Terms are to be payments monthly on the basis of 
S0% of the work completed, and the balance of 10% 
to be paid upon completion of work. 

Respectfully yours, 
ANDREW A. POLLIA. 

Accepted by 

EUGENE CERIAT. 

Date 5-28-40, [12] 


ose OU ey belo 


20 Hose Reels, cost of installation.........................: $ 150.00 
50+ lead purchased June 29, 1940 @ 0.04/Ib....... 2.00 
Moving rock at Boat House with Bigge Crane, 
July 10: 
Crame, Zelsotines at 6/00) see 8 12.00 
Crane oper. 2 hourspat i Ge... Bye) 
Crame oiler 2 houre@atri ly... 2.33 
NO bbilia..:.. -.2. semen gels Tee oe ese ae 17.66 
Moving rock at Boat House with Western Crane, 
Aug, 19: 
Crane. 2 hous) at G100.....22...-.:..-....28 12.00 
Crane Oper: 2 howe ait 16672 .....222.... 3.00 
Cramesoilery 2 houursyet 1. NG.c....eee...:.- 2.30 
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Lumber purchased July 11, E. E. Wood Lbr. Co. 


and charged to Flotation Systems.........-.......---.--- 4.26 
MiG ye joUielaceleciely: lege: tee eee -cer.-t ci sinescesacecazee 62.29 
DECOR CUO) Reel clos) 21 51a e ne ae ae 39.39 
Telephone Call, Alameda to L. A. August 10........ 2.20 
Telephone Call, L. A. to Alameda, Sept. 4............ 2.45 
Dit toromesept. UO, UA: ee eco. cect ccceeceel 2.20 
MELO One Set Na, LIAO eye cee ees cekettcectccins ese 2.29 
Load of Red Rock, Sept. 3, 7 yeard at 1.00............ 7.21 


Cost of completing and testing work for which 
we were billed (above) ineluding labor and 
equipment rental (see itemization).................-..-- 445.89 
Estimated cost of replacing and repairing tools 
and equipment borrowed and lost or damaged 
IowamemmnlOyeese Ol UE Ola ses. gee e222 eee. c2un2c52-.-0822. 100.00 


EXHIBIT *‘C”’ 


Jihor LESS TR C510 el OH GN ce Ria noes cet: eee ee $ 487.52 
ele cveTIm NU Ali. (Otto ete et eet te le ene 44.15 
AUTO MMAS NN ClO INO SC Oe eee ese ee. 182.50 
Heme SV OGG Liber (reese ee eee ce ied eek, 4.82 
“SCS ACC es ee eee eee eee 746.59 

(ici See eee $1,365.58 


(Receipt of Service.) 
[Endorsed]: Filed Aug. 8, 1941. [14] 
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ORDER GRANTING MOTION TO 
INTERVENE 


The motion of T. G. Shannon and B. W. Mackie, 
copartzers, doing business under the fictitious name 
and style of Shanmae Co., to intervene in the above 
entitled action under Title 40 U. 8. C. A. See. 
94a.c. Federal Rules of Civil Procedure, and notice 
having come on regularly for hearing this day, and 
it being represented by counsel for said plaintiffs 
in intervention that the defendants in intervention 
above named consent to the making of an order 
esranting leave to intervene as prayed in said mo- 
tion ; 

Now Therefore, it is ordered that the motion 
of said plaintiffs in intervention to intervene herein 
be and it hereby is granted and plaintiffs in inter- 
vention be and they hereby are granted leave to 
file their complaint in intervention and thereafter 
appear in said action as plaintiffs in intervention 
in such manner as they may be advised. 

Dated September 29th, 1941. 

MARTIN I. WELSH, 
United States District Judge. 


[indorsed]: Filed Sep. 29, 1941. [15] 
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In the Southern Division of the United States 
District Court for the Northern District of 
California. 


Civil Action File Number 21905W 


UNITED STATES for use of ANDREW POL- 
LIA, Plaintiff, 
Vs. 


FLOTATION SYSTEMS, INC., a corporation, 
UNITED STATES FIDELITY AND GUAR- 
ANTY COMPANY, a corporation, FIRST 
DOK COMPANY, a corporation, SECOND 
DOE, THIRD DOE and FOURTH DOB, 

Defendants. 


T. G. SHANNON and B. W. MACKIE, copartners 
doing business under the fictitious name and 
style of SHANMAC CO., 

Plaintiffs in Intervention, 


VS. 


ANDREW POLLIA, FLOTATION SYSTEMS, 
INC., a corporation, UNITED STATES FI- 
DELITY AND GUARANTY COMPANY, a 
corporation, FIRST DOE COMPANY, a cor- 
poration, SECOND DOE, THIRD DOE and 
FOURTH DOH, 

Defendants in Intervention. 
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COMPLAINT IN INTERVENTION UNDER 
TITLE 40 U.S.C.A., SEC. 24a.c. FEDERAL 
RULES OF CIVIL PROCEDURE. 

[16] 

Now come plaintiffs in intervention above named 

and after leave of court first had and obtained, 

file this, their Complaint in Intervention and for 

cause of action against defendants in intervention, 
allege as follows, to wit: 


ip 

That defendant in intervention Flotation Sys- 
tems, Inc, a corporation, 1s a corporation duly 
and regularly licensed to transact business in the 
State of California. 

ite, 

That defendant in intervention United States 
Fidelity and Guaranty Company, a corporation, 1s 
a corporation organized and existing under and by 
virtue of the laws of the state of Maryland and is 
duly and regularly licensed to transact business in 
the state of California. 

EMT, 

That on or about the 22nd day of January, 1940, 
the defendant in intervention, Flotation Systems, 
Ine., a corporation, was awarded a contract by the 
United States of America, more particularly iden- 
tified and known as NYO #3850, Navy Depart- 
ment of the United States of America, for the in- 
stallation of a gasoline storage and distribution 
svstem at the naval Air Station located in the city 
of Alameda, county of Alameda, state of California. 
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IV. 

That on or about the 22nd day of January, 1940, 
the defendant in intervention Flotation Systems, 
Ine., a corporation, as principal and defendant in 
intervention United States Fidelity and Guaranty 
Company, a corporation, as surety, pursuant to 
its corporate powers and license, executed and de- 
livered to the Navy Department of the United 
States of America a certain Security Bond in the 
penal sum of One Hundred Seventy-Five Thou- 
sand Dollars ($175,000.00), guaranteeing the faith- 
ful [17] performance by the defendant in interven- 
tion Flotation Systems, Inc., a corporation, of said 
contract, in the payment of all claims of laborers 
and material men and sub-contractors engaged by 
Flotation Systems, Inc., a corporation, in perform- 
ance of said contract. 


WV. 

That on or about the 28th day of May, 1940, the 
defendant in intervention Flotation Systems, Inc., 
a corporation, entered into a certain sub-contract 
with defendant in intervention Andrew Pollia 
whereby and wherein it was agreed that the said 
Andrew Pollia was to install the gasoline and water 
storage and distribution system in said Naval Air 
Station all of which work was a part of the work 
described in the contract between said defendant 
in intervention Flotation Systems, Inc., a corpo- 
ration, and the United States of America as herein- 
above alleged. 
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val: 

That subsequent to said 28th day of May, 1940, 
and in addition to the service and work covered by 
said contract and upon the express request of defen- 
dant in intervention Flotation Systems, Inc., a cor- 
poration and in accordance with work orders issued 
by said defendant in intervention Flotation Sys- 
tems, Inc., a corporation, defendant in intervention 
Andrew Pollia performed extra services and work 
of an extent and for a consideration unknown to 
plaintiffs in intervention. 


Vit. 

Plaintiffs in intervention further allege that in 
the performance of the said sub-contract herein- 
above referred to and in the performance of the 
extra work and services hereinabove referred to, 
defendant in intervention Andrew Pollia, with the 
express knowledge and consent of defendant in in- 
tervention Flotation Systems, Ine., a corporation, 
hired and took from [18] plaintiffs in intervention, 
for use in the performance of said work, two certain 
Northwest Power Draglines and Cranes at an 
agreed rental therefor of Seven Dollars ($7.00) 
per hour plis a payment of overtime to the op- 
erator thereof. 

Via: 

That for said taking, hiring and use of said 
Northwest Power Draglines and Cranes, defen- 
dants in intervention became indebted to the plain- 
tiffs in intervention in the sum of Four Thousand 
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Six Hundred Fifty-I'wo Dollars and ninety-five 
cents ($4,652.95), no part of which has been paid 
save and except the sum of Three Thousand Six 
Hundred Four Dollars and twenty-two cents ($3,- 
604.22) and there is now due, owing and unpaid 
from defendants in intervention to plaintiffs in 
intervention, the sum of One Thousand Forty-Eight 
Dollars and seventy-three cents ($1,048.73) which 
sum, though demanded, said defendants in inter- 
vention and each of them fail, refuse and neglect 
to pay. 
IX. 

That prior to the bringing of this action, plain- 
tiffs in intervention herein prepared, signed and 
acknowledged pursuant to the provisions of Sec- 
tions 2466 and 2468 of the Civil Code of the State 
of California, their certificate of doing business 
under the fictitious name and style of Shanmac 
Co. and filed said certificate with the County Clerk 
of the City and County of San Francisco, State 
of California in which the principal place of busi- 
ness of said copartnership is situated and caused 
said certificate to be published once a week for 
four (4) successive weeks in a newspaper published 
in the city and county of San Francisco, state of 
California and filed with the County Clerk of said 
City and County of San Francisco, State of Cali- 
fornia, their affidavit showing the publication of 
such certificate. [19] 
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XxX. 

That within ninety (90) days from the date on 
which plaintiffs in intervention performed the last 
of the labor, or furnished or supplied the last of 
the material, or leased or rented the last of the 
equipment hereinabove referred to, plaintiffs in in- 
tervention gave written notice of their claim against 
defendant in intervention Andrew Pollia to defen- 
dant in intervention Flotation Systems, Ine., stat: 
ing therein with substantial accuracy the amount 
claimed and the name of the party to whom such 
equipment was furnished and for whom the labor 
in reference thereto was done or performed. 


Wherefore, plaintiffs in intervention prays judg- 
ment against defendants in intervention and each 
of them in the sum of One Thousand Forty-Eight 
Dollars and seventy-three cents ($1,048.73) together 
with interest thereon from date at legal rate, for 
costs of suit and for such other relief as may be 
just and meet in the premises. 

TORREGANO & STARK, 
By CHARLES M. STARK, 
Attorneys for Plaintiffs in 
Intervention. [20] 


United States of America, 
Northern District of California, 
City and County of San Francisco—ss. 


T. G. Shannon, being first duly sworn, deposes 
and says: 
That he is one of the plaintiffs in intervention 
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in the above entitled action; that he has read the 
foregoing Complaint in Intervention and knows 
the contents thereof; that the same is true of his 
own knowledge except as to the matters therein 
alleged upon information and belief, and as to those 
matters, that he believes it to be true. 
(Sed) TT. G. SHANNON. 

Subseribed and sworn to before me this 13th 
day of September, 1941. 
(Seal) (S¢gd) LOUIS WIENER, 
Notary public in and for the city and county of San 

Francisco, state of California. 


[Endorsed]: Filed Sept. 29, 1941. [21] 


[Title of District Court and Cause. ] 


ANSWER TO COMPLAINT IN INTERVEN- 

TION UNDER TITLE 40 U.S8.C.A., SEC. 24 

a.c. FEDERAL RULES OF CIVIL PROCE- 

IDLO ave 

[22] 

Now come the defendants, Flotation Systems, 

Ine., a corporation, and United States Fidelity and 

Guaranty Company, a corporation, and for answer 

to the Complaint of plaintiff in intervention, ad- 
mit, deny and allege as follows: 


i 
Admit all the allegations contained in Paragraph 
eit, Wa, (Vv, V and VI, of the Complaint of 
plaintiff in intervention. 
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aT 

Denies that Andrew Pollia, as alleged in Para- 
graph VIT, in plaintiff’s Complaint in intervention, 
did with the express knowledge and consent of this 
defendant, hire and take from plaintiff in interven- 
tion two Northwest Power Draglines and Cranes, 
at an agreed rental therefor, of Seven Dollars, 
($7.00), per hour plus payment of overtime to the 
operator thereof, and in this connection said de- 
fendants in intervention allege; that they have or 
had no knowledge of the hiring of plaintiff in inter- 
vention by said Andrew Pollia. 


Til 

Denv that these defendants in intervention be- 
came indebted to plaintiff in intervention in the 
sum of Four Thousand Six Hundred Fifty-T'wo 
Dollars and Ninety-Five Cents ($4652.95), and that 
there is now due, owing and unpaid to plaintiff in 
intervention, the sum of One Thousand Forty-Eight 
Dollars and Seventy-Three Cents, ($1048.73). De- 
fendants in intervention allege that they have not 
sufficient information or belief to enable them to 
answer said allegations and basing their denial 
on those grounds, deny each and every, all and sin- 
cular of said allegations, and deny that plaintiff 
in intervention has demanded of these defendants 
payment to them of said sum of One Thousand 
Forty-EHight Dollars and Seventy-Three Cents, 
($1048.73). 
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IV 
Deny that within ninety (90) days, or at any 
other time, or [23] at all, after the furnishing of 
the labor and material, as alleged in Paragraph 
X, that plaintiff in intervention gave written no- 
tice to the defendants in intervention, or either of 
them, of said alleged claim against Andrew Pollia. 


Wherefore these defendants in intervention pray, 
that said plaintiff in intervention take nothing 
against them, but that they have judgment for their 
eosts herein imeurred. 

JOHN D. HARLOE, 
Attorney for Defendants. 


State of California, 
City and County of San Francisco—ss. 


John D. Harloe, being first duly sworn, deposes 
and says: 

T am the Attorney for Flotation Systems, Inc., 
and he makes this verification for and on behalf of 
said Flotation Systems, Inc., by reason of the fact 
that said defendant is absent from the City and 
County of San Francisco, the County wherein your 
affant has his office, and that he has read the fore- 
going Answer, and knows the contents thereof; 
that the same is true of his own knowledge, except 
as to matters therein stated on information or be- 
hef, and as to such matters that he believes it to 
be true. 

JOHN D. HARLOE. 
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Subseribed and sworn to before me this 8th day 
of October, 1941. 
(Seal) MARK E. LEVY, 
Notary Public in and for the City and County of 
San Francisco, State of California. 


[indorsed]: Filed Oct. 8, 1941. [24] 


[ Title of Court and Cause. | 
MEMORANDUM DECISION 


This 1s an action to recover an alleged balance 
due upon a written sub-contract for service to 
be rendered and material to be furnished in con- 
nection therewith and for certain alleged extra 
services and materials rendered and supplied at 
the request or direction of Defendant, Flotation 
Systems, Inc. Plaintiffs in Intervention pray for 
judgment against both Plaintiff and Defendants 
as Defendants in Intervention for an alleged bal- 
ance due for the use of certain draglines and cranes 
furnished for the use of Plaintiff in the services 
rendered by him as such sub-contractor. The main 
contract was one entered into by the Defendant, 
Flotation System Ine., with the United States for 
the installation of the gasoline storage and distri- 
bution system at the Naval Air Station, located in 
the City of Alameda, State of California. 

The controling question of law presented in this 
ease is the interpretation to be placed upon the 
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written contract entered into between the Plaintiff, 
Pollia, and the Defendant, Flotation Systems, Ine. 
The following quotations therefrom sufficiently pre- 
sent the question: 

‘‘Item 1: Complete installation of all gaso- 
line pipe line * * * welding and testing all 
joints, and all connections to Pit Boxes A (1), 
scl), C-2 (4) (3) and EH (16). * * * 

‘‘Item 2: Complete installation of all Cast 
Iron U. 8S. Joint Water lines * * *, connection 
and testing of all joints, and all connections to 
iieioxes * 7%. See 

‘*Item 3: Complete installation of a 12” ter- 
ra-cotta drain pipe * * *, connection of joints 
and all connections to Pit Boxes C-2(2) and D 

‘Item 4: Painting of all piping installed 
by us inside of Pit Boxes A, B, C, D and E.”’’ 

[25] 
It is the conclusion of the Court that the expres- 
sion: ‘“‘to Pit Boxes,’’ will not inelude the cost to 
Plaintiff of the labor and material supplied by 
Plaintiff within said ‘‘Pit Boxes’’ other than that 
expressed in “‘Item 4;’’ that Intervenor Plaintiffs 
are entitled to Judgment as prayed for and costs; 
that Plaintiff is entitled to judgment as prayed 
for, subject to the judgment for Intervenors if 
paid by Defendants. 
It 1s ordered that judgments for Plaintiff and In- 
tervener Plaintiffs be entered accordingly. 
It is further ordered that the attorney for plain- 
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tiff submit proposed findings of facts and conelu- 
sions of law and forms of judgments and serve cop- 
ies thereof on attorneys for Defendants and Inter- 
vening Plaintiffs. 


Dated this 12th day of June, 1942. 
FRANK H. NORCROSS, 
District Judge. 


[Endorsed]: Filed Jun. 12, 1942. [26] 


[Title of Court and Cause. | 


FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


This cause came on regularly for trial on the 17th, 
18th and 20th davs of February, 1942, before the 
court without a jury, a jury trial having been duly 
waived by the parties and J. J. Dovle, Esq., ap- 
pearing as attorney for United States for use of 
Andrew Pollia, plaintiff, and Andrew Pollia, De- 
fendant i Intervention; John D. Harloc, Esq., ap- 
pearing as attorney for Flotation Systems, Ine., a 
eorporation, United States Fidelity and Guaranty 
Company, a corporation, defendants, and defen- 
dants in Intervention; Torregano and Stark, Hsqs., 
by Charles M. Stark, Isq., appearing as attorneys 
for T. G. Shannon and B. W. Mackie, eo-partners 
doing business under the fictitious name and style 
of Shanmae Co., plaintiffs in Intervention, and 
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from the evidence introduced, the court finds the 
facts as follows: 
il 

That defendant Flotation Systems, Ine., a cor- 
poration, is a corporation duly and regularly h- 
censed to transact business In the State of Cali- 
fornia. 

ial: 

That defendant United States Fidelity and Guax- 
antvy Company, a corporation, is a corporation or- 
ganized and existing under and by virtue of the laws 
of the State of Maryland, and duly and regularly 
licensed to transact business in the State of Cali- 
fornia. 

JOLIE 

That on or about the 22nd day of January, 1940, 
the defendant Flotation Systems, Inc., a corpora- 
tion, was awarded a contract by the United States 
of America, more particularly [27] identified and 
known as NYO #3850, Navy Department of the 
United States of America, for the installation of 
the gasoline storage and distribution system at the 
Naval Air Station, located in the City of Alameda, 
County of Alameda, State of California. 


IV 
That on or about the 22nd day of January, 1940, 
the defendant Flotation Systems, Inc., a corpora- 
tion, as principal, and the defendant United States 
Fidelity and Guaranty Company, a corporation, as 
surety, pursuant to its corporate powers and li- 
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eense, executed and delivered to the Navy Depart- 
ment of the United States of America, a certain 
Security Bond, in the penal sum of One Hundred 
Seventy-five Thousand Dollars ($175,000.00), guar- 
anteeing the faithful performance by the defen- 
dant Flotation Systems, Ine., a corporation, of said 
contract, in the payment of all claims of laborers 
and material men and sub-contractors, engaged by 
the defendant Flotation Systems, Inc., a corpora- 
tion, in the performance of said contract. 


v 
That on the 28th day of May, 1940, the defen- 
dant Flotation Systems, Ine., a corporation, en- 
tered into a certain Sub-contract with Andrew Pol- 
lia, which is herein set forth: 
‘‘May 28, 1940. 


Re: Gasoline Storage and Distribution and Distri- 
bution System Naval Air Station, Alameda, 
Calif. Specification No. 9505. 


Flotation Systems, Ince., 
4031 Goodwin Avenue 
Los Angeles, California 


Gentlemen : 

Kor the sum of Sixteen Thousand and Forty 
Dollars ($16,040.00), [ propose to furnish the fol- 
lowing labor and [28] material, all in strict accord- 
anee With the Bureau of Yards and locks Speei- 
fication 9505. 

‘tem 1: Complete installation of all gasoline 
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pipe line as covered by plans accompanying Spec. 
9505, including necessary excavation, backfill, re- 
placement of red rock, surfacing, repairs to any 
existing roads, welding, and testing all joints, and 
all connections to Pit Boxes A (1), B (1), C-2 (2), 
D, (8), and EK (16). It is understood that Flota- 
tions Systems, Ine. will furnish all necessary pipe 
and fittings, and [ will furnish all welding mate- 
rials and equipment. 

Item 2: Complete installation of all Cast Iron 
U.S. Joint Water lines as covered by plans accom- 
panying Spec. 9505, including necessary excavation, 
backfill, replacement of red rock surfacing, re- 
pairs to any existing roads, connection and testing 
of all joints and all connections to Pit Boxes A (1), 
B (1), C-2 (2), D (8), and E (16). It is understood 
that Flotation Systems, Inc. will furnish all pipe, 
fittings, follower rings, and gaskets, and that I wil! 
furnish the 10” rock base under the pipe lines in 
the trench. 

Item 3: Complete installation of a 12” terra- 
cotta drain pipe, to be installed in lieu of the 8” 
drain line as covered by the plans accompanying 
Spec. 9505, and including necessary exeavation, 
backfill, replacement of red rock, surfacing, repairs 
to any existing roads, connection of joints, and 
all connections to Pit Boxes C-2 (2) and D (8). Tt 
is understood that I will furnish the 12” terra cotta 
pipe, all fittings required, and the 10” rock fill under 
pipe in trenches. It is further understood that in 
the event any excavating below a deptk of six feet 
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is required on this line, I will receive $1.60 per 
eubic vard of exeavation done below this depth, 
in addition te the amount stipulated above. 

Item 4: Painting of all piping installed by us 
inside of pit boxes A, B, C, D, and E. 

I agree to wrap all joints and fittings installed 
under Item 1, above, for the following prices, to 
be paid in addition to the amount stipulated above: 


6” jomiibsramaeniinmes Oh. .2.........28 $2.10 each 
2 OMeaS ea TC) TU INOS ee ee 1.70 each 
4” joints and fittings @........<...... 1.40 each 
3 JOMMiS aT TGS eke... 2... 1.10 each 


J agree to begin work within three days (holidays 
excluded) after aceeptanee of this agreement, and 
to complete all work after acceptance of this agree- 
ment, and to complete all work covered bv this 
agreement within forty-five (45) days after aeccept- 
anee of this agreement; and that in the event of my 
failure to do so, Flotaticn Systems, Inc., will have 
the right to proceed with the work and charge the 
cost of completing same against the amount stipu- 
lated in this agreement. 

Terms are to be payments monthly on the basis 
of 90% of the work eompleted, and the balanee of 
10% to be paid upon completion of work. [29] 

Respectfully vours, 
ANDREW A. POLLIA. 

Accepted by: 

KUGENE OERIAT. 

Date: 5-28-40’ 
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That subsequent to said 28th day of May, 1940, 
and in addition to the services and work covered 
by said sub-contract and upon the express request 
of defendant Flotation Systems, Ine., a corpora- 
tion, and in accordance with extra work orders 
issued by said defendant Flotation Systems, Inc., 
a corporation, Andrew Pollia, performed extra serv- 
ices and work and delivered material in regard 
thereto and in the installation of fittings inside of 
gasoline pits, patching and wrapping pipe lines 
and installations in the water control pits; that 
the reasonable value of the materials supplied and 
services performed by said Andrew Pollia, was and 
is the sum of Twenty-six Thousand Nine Hundred 
Kight and 70/100 ($26,908.70). 


VI 

That all of said services and work done by the 
said Andrew Pollta has been completed according 
to plans and specifications and in good workman 
hike order; that defendant Flotation Systems, Inc., 
a corporation, has paid Andrew Pollia on account of 
said services and work, the amount of Seventeen 
Thousand One Hundred Ninety-one and 49/100 Dol- 
lars ($17,191.49); that Andrew Pollia has not been 
paid in full therefore; that more than Ninety (90) 
days has elapsed after the day on which the last 
of the labor was done or performed or material 
furnished or supplied; that the balance thereof, 
unpaid at the institution of this suit, is the sum of 
Nine Thousand Seven Hundred Seventeen and 
21/100 Dollars ($9,717.21). [30] 
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Vil 

Plaintiffs in Intervention at the request of de- 
fendant Andrew Pollia and with the express knowl- 
edge and consent of defendant in Intervention, Flo- 
tation Svstems, Inc., a corporation, hired and took 
from plaintiffs in Intervention certain drag lines 
and eranes which were used by Andrew Pollia, de- 
fendant in Intervention in performance of his sub- 
contract with Flotation Systems, Ine., a corpora- 
tion, defendant in Intervention, and that there is 
now due, owing and unpaid from defendants in 
Intervention, to plaintiffs in Intervention, the sum 
of One Thousand Forty-eight and 73/100 Dollars 
($1048.73). 

Writ 

That within ninety (90) days from the date on 
which plaintiffs in intervention hired, took and 
used in the performance of work herein plaintiffs 
in intervention gave written notice of their claim 
against defendant in intervention Andrew Polha 
and to defendant in intervention, Flotation Svs- 
tems, Ine., a corporation, stating the amount 
elaimed, the name of the party to whom such equip- 
ment was furnished and for whom the labor in 
reference thereto was done or performed. 


IX 
That Flotation Systems, Ine., a eorporation, was 
not ealled upon to nor did purchase any materials 
for the purpose of completing said work. 
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XxX 

That the expression contained in the contract of 
Mav 28, 1940, ‘‘to pit boxes’’ does and will not in- 
clude the cost to plaintiff of the labor and material 
supplied by plaintiff ‘‘inside of pit boxes’’ other 
than that expressed in Item 4. 

As a conclusion of law from the foregoing facts, 
the court finds: [31] 

That United States for use of Andrew Pollia, 
plaintiff, do have and recover judgment in the sum 
of Nine Thousand Seven Hundred Seventeen and 
21/100 Dollars ($9,717.21) and costs from defen- 
dants Flotation Systems, Inc., a corporation and 
United States Fidelity and Guaranty Company, a 
corporation, provided that T. G. Shannon and B. 
W. Mackie, co-partners doing business under the 
fictitious name and style of Shanmac Co., plain- 
tiffs in intervention, do have and recover judg- 
ment in the sum of One Thousand Forty-eight and 
73/100 Dollars ($1048.73) and costs from defen- 
dants in intervention Andrew Pollia, Flotation Sys- 
tems, Inc., a corporation, United States Fidelity 
and Guaranty Company, a corporation, with the 
proviso that if Flotation Systems, Inc., a corpora- 
tion, and United States Fidelity and Guaranty Com- 
pany, a corporation, pay T. G. Shannon and B. W. 
Mackie, co-partners doing business under the fic- 
titious name and style of Shanmac Co., plaintiffs 
in intervention, then United States for the use of 
Andrew Pollia, plaintiff, do have and recover from 
Flotation Systems, Ine., a corporation, and United 
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States Fidelity and Guaranty Company, a corpora- 
tion, the sum of Kight Thousand Six Hundred Six- 
ty-eight and 48/100 Dollars ($8,668.48) and costs, 
and it is ordered that judgment be entered accord- 
ingly. 
Dated this Ist day of July, 1942. 
FRANK H. NORCROSS, 
District Judge. 


[Endorsed]: Filed Jul 1 1942. [82] 
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In the Southern Division of the United States Dis- 
trict Court of the Northern District of Cali- 
fornia. 

Civil Action File Number 21905-W 


UNITED STATES for use of ANDREW POL- 
LIA, fealanhaantit. : 
VS. 


FLOTATION SYSTEMS, INC., a corporation, 
UNITED STATES FIDELITY AND GUAR- 
ANTY COMPANY, a corporation, FIRST 
DOE COMPANY, a corporation, SECOND 
DOE, THIRD DOE and FOURTH DOK, 

Defendants. 


T. G. SHANNON and B. W. MACKIE, co-part- 
ners, doing business under the fictitious name 
and style of SHANMAC CO., 

Plaintiffs in Intervention, 


Wess 


ANDREW POLLIA, FLOTATION SYSTEMS, 
INC., a corporation, UNITED STATES FI- 
DELITY AND GUARANTY COMPANY, a 
corporation, FIRST DOE COMPANY, a cor- 
poration, SECOND DOK, THIRD DOE and 
FOURTH DOR, 

Defendants in Intervention. 
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JUDGMENT 


This cause came on regularly for trial on the 17th, 
18th and 20th days of February, 1942, before the 
court without a jury, a jury trial having been duly 
waived by the parties and J. J. Doyle, Esq., ap- 
pearing as attorney for United States for use of 
Andrew Polha, plaintiff, and Andrew Peollia, De- 
fendant mm Intervention; John D. Harloe, Esq., 
appearing as attorney for Flotation Svstems, Ince., 
a corporation, United States Fidelity and Guaranty 
Company, a corporation, defendants, and defen- 
dants in Intervention; Torregano and Stark, Esqs., 
by Charles M. Stark, Esq., appearing as attorneys 
for T. G. Shannon and B. W. Mackie, co-partners 
doing business under the fictitious name and style 
of Shanmac Co., plaintiffs in Intervention, and 
the court having heard the testi- [838] mony and 
having examined the proofs offered by the respec- 
tive parties, and the court being fully advised in 
the premises and having filed herein its Findings 
of Fact and Conclusions of Law, and having di- 
rected that judgment be entered in accordance there- 
with; now therefore, by reason of the law and Find- 
ines aforesaid, 

It Is Hereby Adjudged, Ordered and Decreed: 

That United States for use of Andrew Pollia, 
plaintiff have judgment in the sum of Nine Thou- 
sand Seven Hundred Seventeen and 21/100 Dol- 
lars ($9,717.21) with interest thereon, at the rate 
of seven (7%) per cent pet annum and costs of 
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suit against defendants Flotations Systems, Inc., 
a corporation, and United States Fidelity and Guar- 
anty Company, a corporation. 

That T. G. Shannon and B. W. Mackie, co-part- 
ners doing business under the fictitious name and 
style of Shanmac Co., plaintiffs in intervention, 
have judgment in the sum of One Thousand and 
Forty-eight and 73/100 Dollars ($1,048.73), with in- 
terest thereon at the rate of seven (7%) per cent 
per annum and costs of suit against defendants in 
intervention, Andrew Pollia, Flotation Svstems, 
Ine., a corporation, United States Fidelity and 
Guaranty Company, a corporation, with the pro- 
viso that if Flotation Systems, Inc., a corporation, 
and United States Fidelity and Guaranty Com- 
pany, a corporation, pay T. G. Shannon and B. W. 
Mackie, co-partners doing business under the fic- 
titious name and style of Shanmac Co., plaintiffs 
in intervention, then United States for the use of 
Andrew Pollia, plaintiff, have judgment in the sum 
of Eight Thousand and Six Hundred Sixty-eight 
and 48/100 Dollars ($8,668.48) with interest thereon 
at the rate of seven (7%) per cent per annum, and 
costs of suit, against Flotation Systems, Inc. a 
corporation, and United States Fidelity and Guar- 
anty Company, a corporation. 

Dated this Ist day of July, 1942. 

FRANK H. NORCROSS, 
District Judge. 
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Approved asuaifiermr 
TORREGANO & STARK, 
Attorneys for Plaintiff in In- 
tervention. 
Approved as to Form: 
JOHN D. HARLOKE, 
Attorney for Defendants and 
Defendants in Intervention. 


[indorsed]: Filed July 1, 1942. [84] 


[Title of District Court and Cause. ] 
REPORTER’S TRANSCRIPT 
Tuesday, February 17, 1942 
Before: Hon. Frank H. Noreross, Judge. 
Counsel Appearing: 
Hor Phaantiir: 
John J. Dovle, Esq. 
For Defendant: 
John D. Harloe, lsq. 


Kor Intervenor: 
Charles M. Stark, Esq. 


Mr. Doyle: If it please the Court: The action 
this morning is one for money due as alleged in the 
eomplaint to an individual by the name of Andrew 
Polha, for certain work that was [87*] performed 
at the Naval Air Station in Alameda, under a econ- 
tract with the Flotation Systems, Ine., a corpora- 


*Page numbering appearing at foot of page of original Reporter’s 
Transcript. 
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tion. My name is John J. Doyle, and I represent 
Mer, Pollia. 

The Flotation Systems, Inc., a corporation, de- 
nies that the money that is alleged to be due under 
the contract was due, and, incidentally, we claim 
that that amount at the present time, under the 
bill of particulars that was served, is $9717.21. It 
is alleged that the balance was paid. 

We expect to prove that the balance was due as 
a result not only of an original contract for some 
original work at the Naval Air Base, but also some 
extra orders that were issued subsequent to the 1s- 
suance of the original contract. The Bonding Com- 
pany defendant is here by reason of the fact that 
they executed a bond to the Government for the 
faithful performance of the job. 

During the course of the contract, Mr. Pollia 
having a sub-contract with the Flotation Systems, 
Ine., a corporation, the corporation being the gen- 
eral contractor—during a part of the sub-contrac- 
tor’s work he was required to and did obtain the 
use of certain equipment for the purpose of excava- 
tion for purpose of installmg equipment and pipe 
under his sub-contract with the general contractor. 
As a result of this litigation, certain issues arose; 
there was a bill that was left unpaid by the sub- 
contractor for the equipment for the excavation, 
and this brings us to the point that a petition was 
filed for leave to file a complaint in intervention, 
which is not opposed by the plaintiff nor the defen- 
dant, i beheve. That complaint is also on file and 
at issue. In so far as the plaintiff is concerned, with 
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reference to the complaint in intervention, we have 
not filed any answer to the complaint in interven- 
tion. 

Mr. John D. Harloe represents the Flotation Sys- 
tems, Ine., a [88] corporation, and United States 
Fidelity and Guaranty Company, a corporation, and 
the firm of Messrs. Torregano & Stark represents 
the plaintiff in intervention. 

I might state, vour Honor, that the original con- 
tract that was entered into between Pollia, the sub- 
contractor, and the Flotation Systems, Ine., a cor- 
poration, the general contractor, provided for eer- 
tain work, and I do not think there is any dispute 
that the point in issue, the real point in issue, at 
least, was, I understand from the pleadings and 
various conversations with the defendants’ attor- 
nev, 1s not an interpretation of the general con- 

ract, but an interpretation of Pollia’s sub-contract 
with the Flotation Systems, Inec., a corporation. 
I do not think that there is anv dispute about the 
extra work orders given. If there is, it will be 
raised, so far as I know, the first time this morning. 

Briefly, the point 1s this, the contract which was 
executed and approved between Mr. Pollia and the 
Flotation Systems, Ine. provided that he was to do 
certain work up to but not including some gasoline 
storage pit fixtures which were being constructed 
at the Air Base at Alameda. I understand that the 
contention of the defendant corporation is that the 
interpretation of the contract is, notwithstanding 
the wording of the agreement between Mr. Pollia 
and the Flotation Systems, Inc., notwithstanding 
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the actual work done, that the contract should be 
interpreted that Mr. Pollia was to do all of the 
work. That means not only up to the pit, but in- 
eluded in the pit, for which they claim that there is 
no liability upon their contract, and there is no 
money due to Pollia because he was required to do 
all of the work. 

Mr. Stark: On the basis of plaintiff’s statement 
to your [389] Honor, and in so far as it relates to 
Pollia, we ask that the default of Mr. Pollia be en- 
tered as shown in the record, in so far as his obli- 
gation to us is concerned, leaving our defense lim- 
ited to the answer filed by the Flotation Systems 
and the Bonding Company. 

The Court: That order may be entered if there 
is no objection. 

Mr. Harloe: Just a brief statement of the posi- 
tion of the defendant Flotation Systems, Inc. [lo- 
tation Svstems, Inc. intends to prove to your Honor 
the following facts: That the contract was entered 
into by and between the Flotation Systems, Ine. 
and Andrew Pollia for the doing of certain work 
at the Naval Air Base, over in Alameda. 

We intend to show that the contract was entered 
into by and between these parties by reason of the 
examination of the specifications and plans for the 
doing of ‘this work by Andrew Pollia, and then upon 
the submission by him of a figure in a certain 
amount for the doing of that work. 

The original contract between Andrew Pollia and 
the Flotation Systems was written by Mr. Pollia, 
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himself, in the form of a letter, and aecepted by 
the Flotation Svstems; that contract will be offered 
i evidence, in any event, and it provides for the 
sum of $16,040. The contract says, ‘“‘I propose to 
furnish the following labor and material, all in 
strict accordance with the Bureau of Yards and 
Docks Specifications 9505.”’ 

I want to answer Mr. Doyle’s statement to vour 
Honor as to the interpretation of this contract and 
explain to your Honor what we intend to prove 
and show, that there was no misunderstanding as 
to what the contract called for at the time it was 
entered into at the prive it was entered into. In 
other words, [40] if your Honor please, after Mr. 
Pollia had examined the plans and specifications 
for the doing of this work he submitted this figure 
to the Flotation Systems, Inc., and they accepted 
his bid, and thereafter he drew up this contract. 
in the interpretation of the contract, I want to eall 
your Honor’s attention to this. This work over 
there was the gasoline distribution system for the 
Naval Air Base. It consisted chiefly and practically 
ef digging pits for the purpose of putting the pipes 
in; in other words, they are called pits; they are 
concrete pits in which gasoline tanks are placed, 
and then the pipe is fitted to the gasoline tank. It 
was all the work, we submit, to be done, under the 
contract. During the work in question a question 
arose with reference to union work; that will not 
come into the trial, that has nothing to do with the 
case. The point that arises is this, in the interpre- 
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tation of the contract that Pollia was the sub-con- 
tractor of the Flotation Systems, Ine. for the do- 
ing of this work. He examined the plans and speci- 
fications for the doing of this work, and gave a 
bid for the doing of it. 

The first item of this contract, which Mr. Pollia, 
himself, drew, says, ‘‘Complete installation of all 
gasoline pipe as covered by plans accompanying 
specifications 9505.’’ That is the first line of his 
contract. He says, ‘‘Complete installation of all 
gasoline pipe as covered by plans aecompanying 
specifications 9505.’’ Then the contract goes on and 
says, “‘ineluding’’—it does not say ‘‘excluding,”’ but 
it says ‘“‘ineluding necessary excavation, back-fill, 
replacement of red rock, surfacing, repairs to any 
existing roads, welding, and testing all joints and 
all connections to pit boxes A (1), B (1), C-2 (2), 
D (8), and E (16). It is understood that Flotation 
Systems, Inc. will [41] furnish all necessary pipe 
and fittings,’’—I want to eall your Honor’s spe- 
cific attention to that wording, ‘‘all necessary pipe 
and fittings, and I will furnish all welding mate- 
rials and equipment.”’ 

Now, that is the only clause necessary to be read 
to your Honor with respect to that. The Flotation 
Systems, Inc. feels that they are bound to pav An- 
drew Pollia for the work of installing all necessary 
pipe and fittings pursuant to the plans and speci- 
fications for the installation of the gasoline distri- 
bution system there at the base at Alameda. 

We further intend to show this fact, that An- 
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drew Pollia commenced the work and proceeded up 
until the time when a change was made by the Gov- 
ernment engineers in the installation of certain fit- 
tings inside of the pits; at that time he had in- 
stalled approximately 80 per cent. of the fittings 
in the pits, and that thereupon a change order was 
given to Andrew Pollia for the installation of the 
changed fittings. Now, that was the first time that 
any question arose between Andrew Pollia and the 
Flotation Systems as to the interpretation of the 
contract, and as to what work Andrew Polha was to 
do under and pursuant to his contract. Thereupon 
the question arose as to what was meant by the 
clause, ‘‘welding and testing all jomts and all eon- 
nections to pit boxes.’’ 

Now, for a complete understanding of that vour 
Honor must know that all joints of pipes which 
were brought up to the pit were laid in the ground 
at a depth of five or six feet—I don’t know just ex- 
actly the depth; but a trench had to be dug, the 
pipe laid into the trench, and then filled by the 
back-fill over the trench, and the surface leveled. 
Prior to the domg of that these joints and pipes 
had to be tested bv the engineers [42] in charge of 
the doing of the work in order to ascertain, as a 
matter of fact, whether they were properly placed 
in the ground, or not. The clause of the contrmet 
says, ‘‘welding and testing all joints and all con- 
nections to pit boxes.’’ Your Honor will wnder- 
stand that the pit boxes were open conerete pits, 
large conerete pits. A pit is a hole in the ground 
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and the concrete is poured in. In the building of 
these pits a tank was placed in the pit, and con- 
nections from the tanks were made in the open 
pits to the tanks. 

Now, as I say, we will show to your Honor that 
Andrew Pollia, our sub-contractor, completed ap- 
proximately 80 per cent. of the installation of the 
fittings inside of the pits before any question arose 
between them as to whether he was or was not to 
do that work under his contract, and the reason 
that was raised was because of the fact that in or- 
dering changes it was necessary for him to demand 
a change order, which he was perfectly right in 
demanding; in other words, it was extra work for 
which he was entitled to extra compensation for 
the work he was required to do. 

A bill of particulars was demanded, and the bill 
of particulars sets forth certain items of charges 
by Andrew Pollia, which we deny, some in toto, Some 
in part, which will be brought up by the testimony 
with reference to those items. 

Now, the answer also sets forth this fact, the an- 
swer of Flotation Systems, Ine., and I take it that 
the claim of the intervenor Shanmace Co. is in prac- 
tically the same situation as some of the others. It 
is set forth that in the doing of this work by An- 
drew Pollia he sub-contracted our purchase mate- 
rial from suppliers, which people whom he pur- 
chased from have not been paid, and they gave no- 
tification to the Flotation Systems, Inc. [43] of that 
fact, demanding their payment from them. Those 
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as to whom there was no question as to the amount 
due the Flotation Systems, Ine. paid, and thev are 
set forth in an Exhibit C attached to the answer. 
There are five of them. They are Reed Co., in the 
sum of $487.52; Western Crane Co., $44.15; Thomas 
Welding Co., $182.50; EH. IK. Wood Lumber Com- 
pany, $4.82; and J. Catueci, $746.59. Those were 
bills which Mr. Pollia had incurred, and upon 
proper notification from them they were paid by 
Flotation Systems, Ine, and any judgment that 
might be obtained by Mr. Pollia, they would be a 
proper set-off. 

That, in brief, is our defense to this action, and 
we think that My. Pollia, after the Flotation Sys- 
tems has paid these amounts, amounting to $1365.58, 
has been overpaid instead of underpaid. 

Mr. Doyle: I will call Mia. Polhia. 


ANDREW A. POLLIA, 
Called for the Plaintiff; Sworn. 


Mr. Doyle: @Q. What is your name, please? 

A. Andrew A. Pollia. 

Q. Your residence? 

A. 695 22nd Avenue, San I’rancisco. 

. Your occupation? 

A. Mechanical engineer and contractor. 

@. In April or May of 1940 were you engaged 
in the same line of activity at the Naval Air Sta- 
tion at Alameda? A. Yes. 
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@. When you originally went there, did you go 
there to do the so-called Flotation job, or were 
you there on some work before that? 

A. I was installing mechanical service for the 
boathouse at the Naval base. 

Q. That had nothing to do with this job? 

A. No. 

@. While you were doing this job in the boat- 
house, did you meet [44] a man by the name of 


Mr. Ceriat? A. Yes. 

@. Did you know who Mr. Ceriat was at that 
time ? A. No, I did not. 

Q. Did he approach you? A. Yes. 

Q. Did he inform you who he was? 

A. Yes. 


@. What did he tell you? 

A. He told me that he was superintendent of 
construction for the Flotation System, contractors 
for installing the gas fuel system. 

Q. Did you have any further conversation at 
that time ? 

A. They were seeking at that time to install a 
temporary water line and he asked me if I would 
be interested in submitting a price of furnishing 
some temporary water line, because it was to run 
a considerable distance from the job I was work- 
ing on. 

Q. What happened ? 

A. During the conversation he asked me if I 
would be interested in submitting a bid for instal- 
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ling pipe lines relative to this gasoline storage sys- 
tem. 

). When he asked you about that, was that the 
matter that subsequently resulted in this litigation? 

A. Yes. 

Q. When vou were approached on that subject 
about submitting a bid what did you say? 

A. I said I would like to submit my bid. 


Q. Did you submit a bid? A. Yes. 
Q. Now, at the time, did vou draw up or sub- 
mit an estimate to Mr. Ceriat? A. Wes, 


Q. J show you a document which 1s dated May 
27, 1940, and ask you what that is. 

A. This is the proposal submitted by me to Mr. 
Ceriat, outlining the work that I intended to do. 

Mr. Doyle: I ask that this be introduced as 
Plaintiff’s Exhibit first in order. 

Mr. Harloe: I do not want to object, but I am 
going to [45] object to this because this is a pre- 
liminary negotiation that was included in the exe- 
cuted contract. 

The Court: For the present it may be marked 
for identification. 

(The letter of May 27, 1940, from Polhia to 
Flotation Systems, Inc. was marked ‘‘ Plain- 
tiff’s Exhibit 1 for Identification.’’) 

Mr. Doyle: Q. Now Mr. Pollia, vou submitted 
this letter, there, of May 27, 1940 to whom? 

& To Mf Cefian. 

Q. Was there a discussion about it ? 
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A. Yes, there was. 
Q. How many people participated in the dis- 
eussion eventually? 
Mr. Ceriat and Mr. Snyder. 
Will you please identify Mr. Snyder? 
Mr. Snyder is the gentleman down there. 
Was he on the job at that time? 
Yes. 
In what capacity was he on the job in so far 
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as vou know? 

A. Well, a sort of general clerk in the office. 

Q. Did Mr. Snyder, Mr. Ceriat and yourself 
have discussion about your proposed agreement of 
May 27, 1940, Plaintiff’s Exhibit 1 For Identifica- 
tion ? 

A. ‘There was some discussion as to the terms 
and then Mr. Snyder agreed to draw up a contract 
on my stationery. 

Q. Did Mr. Snyder draw up a contract on your 
stationery ? A. Yes. 

Q. When you say Mr. Snyder drew up the con- 
tract, what do vou mean by that? 

A. He typed the contract. 

Q. I will show vou a document on your letter- 
head, Andrew A. Pollia, dated May 28, 1940, and 
ask vou to testify to what that document is. 

A. This is the document covering the work that 
I was supposed to do, under the contract. 

Q. After Mr. Snyder read through your letter 
of May 27, this document was prepared ? 
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A. That is right. [46] 
Q. Whose signature is that? 
A. That is my signature. 


@. Andrew A. Pollia? A Mies 

@. And on the left-hand corner, ‘‘ Accepted by’’ 
whom ? A. Mr. Certat. 

@. And the date? A. 5/28/40. 


Q. And this pen and ink ‘“‘O. K. James Q. 
Henry ”’ 


when vou submitted this agreement of 
May 28th and it was accepted by Mr. Eugene Ceriat, 
was Mr. James Q. Henry there? 

A. No, he was not. 

Mr. Doyle: I ask that this agreement of May 
28, 1940 be introduced mm evidence as Plaintiff’s 
Exhibit first in order. 

Mr. Harloe: No objection. 

The Cowit: It may be admitted. 

(The document was marked ‘‘ Plaintiff’s Hx- 
hibit 2.’’) 


Mr. Dovle: Q. After Myr. Ceriat signed this 
document what did you do with it, in so far as 
Mr. Henry was concerned ? 

A. I understood that the document had to go to 
Los Angeles, to be signed by Mr. Henry, and I 
proceeded to go to work when it was accepted by 
My. Ceriat. 

@. Then vou left that document with Mr. Ceriat? 

A. Yes. 

Q. At a subsequent date, the document was re- 
turned to you? A. Yés. 
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Q. It was returned to you from Los Angeles, or 
from Alameda to you? 

A. Well, from Mr. Ceriat to me. 

Q. When you left the document, when you say 
it had to go to Los Angeles, what do you mean 
by that? A. To be signed by Mr. Henry. 

Q. Did you know what capacity Mr. Henry oc- 
eupied in the Flotation Systems, Inc.? 

A. He was president. 

@. And it was your understanding that this doe- 
ument was sent to [47] him? A. Yes. 

Q. Now, Item 1 of this agreement says, ‘‘Com- 
plete installation of all gasoline pipe line as covered 
by plans accompanying specifications 9505, includ- 
Ing necessary excavation, back-fill, replacement of 
red rock surfacing, repairs to any existing roads, 
welding and testing all joints and all connections 
to pit boxes,’’ 
eeed to do that work prior to the time that the 
document was returned to you from Mr. Henry at 
Los Angeles, through Mr. Ceriat? 

A. Yes, I proceeded immediately after Mr. Cer- 
lat accepted it. 

Q. The agreement of May 28, 1940 refers to spe- 
cifications 9505. Did you see the original plans 
and specifications? 


which are specified. Did you pro- 


A. If saw the original plans and specifications, 
yes. 

Q. How long after vou had started the work 
was it that there was any question about any work 
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or any question about the work that you were 
doing ? 

A. It was the second month that a question 
arose. 

@. <All right, what happened in the second 
month ? 

A. We were arriving with some lines to the 
pit and we were required to do some additional 
welding on connections inside of the pit on some 
eight-inch lines, and they issued an order to me 
to weld eight-inch connections. 

Q. What were the circumstances resulting in is- 
suing this or any extra work order relative to work 
in the pits? 

A. They vequired these extra welding connec- 
tions inside the pit in order to meet with some con- 
nections or some work being installed by the Aqua 
Systems. 

@. Who are they? 

A. They are the people who furnished the ac- 
tual control of this distribution of gasoline. 

Q. Did they also furnish the actual equipment 
in the pit? [48] 

A. They furnished the equipment inside of the 
pit, especially equipment connecting with connec- 
tions on top of the tank, which were inside of the 
tank. 

Q 


e 
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Was there any discussion at any time about 
the fact that the material and equipment inside of 
the pit was extra or special equipment ? 
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A. Yes. Mr. Snyder told me that the work in- 
side of the pit was extra equipment. 

Q@. Was there any discussion about you doing 
anv of the Aqua Company’s work ? A. No. 

Q. Nothing ever said about that? eX O: 

Q. Did either one of these extra work orders 
bring us to the point where I interrupted you for 
a moment, about getting an extra work order for 
the connection of the equipment inside of the pit? 

A. The extra work order that was issued and ap- 
proved and paid for would show on the July state- 
ment that I rendered to the Flotation Systems. 

Mr. Doyle: Have you that statement, Mr. Har- 
loe? 

Mr. Harloe: You mean a statement submitted 
by Mer. Pollia? 

A. In July, that would have been due in August. 

Mr. Harloe: We have no statement of July, Mr. 
Pollhta. 

Mr. Doyle: @. You submitted a statement about 
When with respect to the testimony that you have 
just given? A. At the end of July. 

@. What did that statement consist of 2 

A. Work that had been done during the month 
of July, along with some extra work that had also 
been done. 

@. During the time that you were on the job, 
did you receive extra’ work orders ? A. Yes. 

Q. So that there will be no question about it, 
irrespective of any legal interpretation of any extra 
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work orders that you re- [49] ceived, it was your 
understanding that they should not be included in 
the original contract of May 28th, but as a matter 
of fact separate and distinct, and entirely different 
work? my Sites. 

Myr. Harloe: Just a minute, I will object to the 
form of that question, his understanding. The work 
orders speak for themselves. 

The Court: The written instruments undoubt- 
edly speak for themselves. We will consider that 
question later. 

Mr. Doyle: Q. IJ show you a document and ask 
you what that is. What 1s that document? 

A. That is an extra work order. 

Q. That is dated when? A, Jil ok 

Q. What is the number of that extra work or- 
der? ALi: 

Q. There is a signature down in the lower right- 
hand corner; whose signature is that? 

Ay EF. 1 ealte. 

Q. Do you know who Mr. Kalte is? 

A. Well, ves, he is the gentleman on the right, 
there. 

Q. What occupation or what status did he have 
with the Flotation Systems, Inc.? 

A. I believe he was vice-president and secre 
tary, I don’t know. 

Mr. Harloe: Q. What was the number of that? 

A. 273. 

Mr. Doyle: Dated July 31, 1940. 
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Q. What were the circumstances of your get- 
ting this work order, No. 273, on July 31, 1940? 

A. This work order, here, covered certain work 
inside of the pit. 

@. Work inside of the pit? A. Yes. 

Q. What were the circumstances of that? 

A. Well, Mr. IKalte asked me to give him a price 
for the installation of this work inside of these ten 
ists. 

@. Had there been any question up to July 31 
about your original contract of May 28, 1940 for do- 
ing work inside of the pits? [50] 

A. There was not. 

Q. Upon receipt of that extra work order from 
Mr. Kalte, did vou commence to do work inside 
of the pit? 

A. My. INalte asked me for a price on the work 
inside of these ten pits. 

Q. Did you give him a price? 

A. I figured up a price and he went out and 
eame back a little while later and said he thought 
it was a little high, but he issued the order. 

@. When you got that order did you proceed to 
do the work? 

A. We did not proceed with the work on these 
various pits right away, because they did not have 
the equipment. 

Q. I realize that, but eventually you commenced 
to and actually did the work covered by that order? 

A. Yes. 
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Q. And the amount of that extra work order 
is what sum? A. Ten pits at $77 a pit. 

Mr. Doyle: We ask that this be introduced in 
evidence as Plaintiff’s Exhibit next in order. 

The Court: It may be admitted. 

(The Extra Work Order of July 31, 1940 
was marked ‘ Plaintiff’s Exhibit 3.’’) 


Mr. Doyle: Q. I show you another form, in 
order to save time, of Flotation Systems, Inc., No. 
274. The signature down in the lower right hand 
eorner of that form is whose? 

A. Mr. Kalte’s. 

Q. What were the cireumstances of the issuance 
of that extra work order? 

A. That was similar to No. 273. 

Q. Covering the same situation? 

A. Covering the same situation, only in this 
case we had stayed on the job as long as we could 
and they still did not have the equipment to finish 
this, so we had completed all the work on 273 and 
all the work covered by the contract, and covered 
by the extra work orders, and then we notified Myr. 
Snvder whenever he got this equipment we would 
eome [51] back and complete this extra work order. 

Q. Did the equipment eventually come? 

A. It eventually came, but we were never noti- 
fied to come over and complete it. 

Mr. Doyle: There is a second work order 274 
dated July 31, 1940; the price to be paid for this 
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service is $77 per pit. I ask that that be introduced 
as Plaintiff’s Exhibit next in order. 
The Court: It may be admitted and marked. 
(The work order of July 31, 1940, No. 274, 
is marked ‘‘ Plaintiff’s Exhibit 4.’’) 


Mr. Doyle: Q. During the time you did the ex- 
tra work under work orders 2738 and 274, from 
where did you receive the equipment you were 
using? A. From the Flotation Systems. 

Q. Your contract of May 28, 1940, was for labor 
and installation ? A. Yes. 

Q. Not equipment? A. Not equipment. 

@. And you waited upon delivery from Flotation 
of the material to do the work as provided by the 
contract of Mav 28, 1940 in orders 273 and 274? 

A. Yes. 

@. I will show vou, in the interest of time, an 
extra work order No. 280, dated August 3, 1940, 
with a signature in the lower right-hand corner. 


Whose signature is that? elie erint: 
@. He is the gentleman you have heretofore 
referred to? A. Yes. 


@. What were the cireumstanees of the issu- 
ance of that extra work order? 

A. They wanted to install an extra 165 feet of 
6-inch cast iron water main. 

Q. You were subsequently given an extra work 
order for that? A. Yes. 

Mr. Doyle: I ask that that be introduced in evi- 
dence as Plaintiff’s Exhibit next in order. [52] 
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The Court: It may be admitted and marked. 
(Extra work order of August 3, 1940, No. 
280, was marked ‘‘ Plaintiff’s Exhibit 5.’’) 


Mr. Doyle: Q. I will show vou another extra 
work order No. 1207, dated August 26, 1940; whose 
signature is that in the lower right-hand corner? 

A. That is Mt. Snyder’s. 

Q. What were the circumstances of the issuance 
of that extra work order? 

A. They ordered more labor to install some 
branch lines, and [ furnished them with labor for 
them. 

Q. That price was how much? 

A. $208. 

Mr. Doyle: I ask that that be introduced in 
evidence as Plaintiff’s Hxhibit next in order. 

The Court: Jt may be admitted and marked. 

(Extra work order No. 1207 of August 26. 
1940 was marked ‘‘ Plaintiff’s Exhibit 6.’’) 


Mr. Doyle: @. I will show you another extra 
work order No. 1215, dated August 29, 1940. Whose 
signature is that in the lower right-hand corner? 

A, (ih Snvden’s. 

Q. What were the circumstances with respect 
to the issuance of that extra work order? 

A. ‘The Inspeetion Division of the Navy Depart- 
ment at Alameda insisted that they elamp these pipe 
lines, and Mr. Snyder issued an order for me to 
place those clamps on the pipe line connecting to 
the pits in various places. 
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@. Pursuant to that extra work order did you 
do the work? A. Yes. 
My. Doyle: I ask that that be introduced into 
evidence as Plaintiff’s next in order. 
The Court: It may be admitted and marked. 
(The work order dated August 29, 1940, No. 
1215, was marked ‘‘ Plaintiff’s Exhibit 7.’’) 
[53] 
Mr. Doyle: Q. I show you extra work order 
No. 1431 from the Flotation Systems, Inc. Whose 
signature is that in the lower right-hand corner of 
the word order? 
A. I can’t make that out very good, it looks like 
Mr. Taylor. 
Q. Was there a Mr. Taylor connected with the 


Flotation Systems, Ine. ? A. Yes, there was. 
Q. Do you know what Mr. Taylor’s official con- 
nection or capacity was? A. No, I do not. 


Q. This document of the Flotation Systems, 
Ine. numbered 1431, signed by some initials and the 
last name ‘Taylor, was issued to you for what pur- 


pose ? A. Idon’t know. 

Q. It states, ‘‘To cover field pipe work as per 
contract of May 28, 1940.”’ A. Yes. 

Q. $16,040. Ae es: 


Mr. Doyle: I ask that that be introduced in 
evidence as Plaintiff’s Exhibit next in order. 
The Court: It may be admitted and marked. 
(Extra work order dated 7/1/40, No. 14381, 
was marked ‘‘Plaintiff’s Exhibit 8.’’) 
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Mr. Doyle: Q. On the letter of May 28, 1940, 
in which you quoted a price on the work and these 
extra work orders, you proceeded to do the work as 
provided by those contracts, did you? 

A. Yes. 

@. I will show you another document which is 
dated August 7, 1940, on the letterhead of Flotation 
Svstems, Inc., signed by Kugene Ceriat, Construc- 
tion Superintendent, and ask you what that 1s. 

A. ‘This relates to wherever we made a weld and 
it left a joint that was unprotected, we were to pro- 
tect this fitting, or joint, or whatever the case might 
be, with an approved wrapping that was specified 
by the Navy, and this covered the work set 
forth [54] in here. 

@. Did you proceed to do the work specified in 
this letter of August 7, 1940? A. ¥@s 

Mr. Doyle: I ask that that be introdueed in evi- 
dence as Plaintiff’s Exhibit next in order. 

The Court: It may be admitted and marked. 

(The letter of August 7, 1940, was marked 
“Plaintir’s Hashibiteo>” ) 


Mr. Doyle: Q. After vou had been doing work 
for some time did a question come up about some 
money being paid? 

A. That was on the last demand that I sent a 
statement in for, on which I only received a portion 
of the money, when the question of money arose. 

Q. Now, at that time did Mr. Kalte, as far as 
you know, come up from Los Angeles and see you 
on the job? A. Yes. 
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@. What conversation did you have on the job 
with Mr. Kalte relating to work and/or money? 

A. At the time that I talked to Mr. Kalte, it was 
in August, the latter part of August. 

Q. Of what year? A. 1940. 

@. Go ahead. 

A. We had done a lot of work inside of the pits 
based on a unit price. 

Q. What do you mean by work inside of the pits 
at a unit price? 

A. Well, that was work that came up inside of 
the pits, and Mr. Snyder submitted a unit price 
list to me, which was so much a joint, and so much 
a fitting inside of the pits. 

@. When Mr. Snyder submitted that to you was 
there any question raised at that time by anybody 
that the work that you were then to do inside of the 
pits was work covered bv the original contract of 
May 28, 1940, and their contract order of July 1, 
1940, 1431? A. No. [55] 

@. There was not? A. Yes. 

@. Now, then, this work that you were doing, 
the unit price job, what discussion was there about 
that matter ? 

A. The only discussion I had with Mr. Kalte m 
the latter part of August, 1940, was I told him that 
a considerable amount of this work had been done. 

Q. <A considerable amount of what work, inside 
of the pits? 

A. No, this extra unit price order. 
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®. Go ahead. 

A. Mr. Kalte told me that before I came down 
with the bill, or before I sent the bill to the Flota- 
tion Systems, to have Mr. Snyder itemize the 
amount of work, and that was done. 

Q. Anything else said between you and Mr. 
Kalte? A. Mo. 

Q. Did you go in and see Mr. Snyder in con- 
formance to Mr. Kalte’s suggestion ? 

A. I made an appointment with Mr. Snyder one 
evening at the office of the Flotation Systems at the 
Alameda Naval Air Base. 

Q@. Who was there that evening at the office of 
the Flotation Systems at the Alameda Air Base? 

A. Mr. and Mrs. Snyder. 

Q. And yourself? A. And myself. 

Q. Did Mr. Snyder prepare some kind of an 
advice or something to the Los Angeles office of the 
Flotation Systems about this matter? 

A. He prepared an itemized list of the work that 
IT had completed inside of the pits. 

Q. You were there that evening while he pre 
pared it? A. Yes. 

Q. After he prepared it did he deliver it to you? 

A. Wes. 

Q. Was there any question then about any work 
about the pit, or inside the pit, or any ambiguity 
or any doubt expressed between either one of you? 

A. No. 

Q. You got a letter from Mr. Snyder, did you? 

Be ate 
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Q. You proceeded to Los Angeles? 

A. Yes. [56] 

Q@. When you got to Los Angeles where did you 
go, I mean the following morning, not that night. 

A. I went out to the office of the Flotation 
Systems. 

@. When you got out to the office of the Flota- 
tion Systems, the next morning, whom did you see 


out there? A. Mr. Kalte. 
Q. Did you have a conversation with Mr. Kalte 
at that time and place? A. Yes. 


Q. Who was present? 

A. Well, I presented the bill, a statement item- 
ized that Mr. Snyder had delivered, along with the 
bill. Mr. Kalte looked at it and said, ‘‘Well, I 
want to have a talk with Mr. Henry,’’ and he said, 
**T think you ought to join us, too,’’ and we went 
in and discussed it. 

@. When you say you went in and discussed it, 
where did you go—into Mr. Henry’s office? 

A. Yes, into Mr. Henry’s office. 

@. Who was there? 

A. Mr. Kalte, Mr. Henry and myself. A few 
minutes after we were inside of the office Mr. Kalte 
went out and ealled in Mr. Ceriat. 

@. There was Mr. Henry, Mr. Kalte, and Mr. 
Ceriat, of the Flotation Svstems, and vourself, is 
that right? A. Yes. 

Q. Just relate the conversation that occurred at 
that time and place. 
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A. Well, Mr. Kalte raised the question with Mr. 
Henry that he was under the impression that the 
work inside of the pits was included in the bid. 

Q. What did you tell him? 

A. I told him it was not included in the contract, 
I said not according to the contract I have. And 
Mr. Henry made the statement that he did not think 
he even signed the contract between me and the 
Flotation Systems which I had in my pocket. 

Q. You are talking about the letter of May 28, 
1940? 

A. It was O. K.’d by James Q. Henry. [ said, 
‘‘T have the con- [57] tract in my pocket with your 
name on it, Mr. Henry.”’ 

Q. What did you do? 

A. Then I showed it to him. 

@. That was Plaintiff’s Exhibit No. 2, is that 
right? ep Ves. 

Q. When you showed that to Mr. Henry what 
was the conversation about at that time? 

A. When I showed him this contract, he said, 
‘Well, I guess that is my signature, I signed the 
contract, all right.’’ 

Q. Was there any discussion at that time and 
place about the work being up to the pit? 

A. After they read the contract over, Mr. Henry 
and Mr. Kalte, they were discussing 1t In my pres- 
ence, and finally Mr. Kalte said, ‘I guess you are 
the only business man here, and we have to pay 
yous’ 

Q. What happened then? 
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A. We came out to the outer office. 

Q. Who are ‘‘we’’? 

A. Myself and Mr. Kalte, and I asked Mr. Kalte 
if I could get the amount of the demand, which was 
in the neighborhood of $5000. 

Q. What did he tell you? 

A. He said he would see what he could do, he 
called out another gentleman from another office, 
I believe the cashier, and he talked to him a few 
minutes, and then came back and advanced me a 
check of $1000 on account. 

Q. What did he tell you then? 

A. TI said, ‘‘Can I get the rest tomorrow?’’ And 
he said, ‘‘I will see what I can do,”’ so I said, ‘‘Shall 
I come out tomorrow?”’ And he said, ‘‘Yes,’’ so I 
went out the next morning. 

Q. You left the office, then, did you? 

A. Yes. 

Q. And the following morning you went back 
to the Flotation Systems office ? 

Aw That is Tent. 

Q. What happened then? Whom did you see 
then when you went back? A. Mr. Kalte. 

Q. What did you ask him? 

A. I asked him if he had done anything [58] 
about the balance, and he said ‘‘No.’’ TI asked him 
if he would care to issue a note, I would discount 
that note, and I could pay some of the bills, and he 
said they did not want to do that, I should not 
worry about it, but he would have the money the 
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next trip that he was up at Alameda, in a week 
oY So. 
The Court: We will take a recess now for ten 
minutes. 
(After recess :) 


The Court: You may proceed. 

Mr. Doyle: Q. We left off with when you 
talked about discounting the note from the Flota- 
tion Systems to get money to pay bills. 

A. Mr. Kalte said they did not want to do that, 
for me not to worry, he would bring the money up 
in a week or so, I would have my demand. 

@. What did you do then? 

A. Icame back to San Francisco, and went back 
on the job. I had men working on the job all the 
time, anyway. 

Q. You, personally, then went back on the job? 

A. Yes. 

Q. Did you see Mr. Kalte on the job at a later 
date? A. No. 

Q. What took place then? Did some question 
arise about the payment of the balance of the money 
that was due you? 

A. Mr. Taylor came up to Alameda. 

Q. About how long a period of time elapsed 
after vou left Los Angeles until Mr. Taylor ap- 
peared at Alameda? 

A. IL believe it was between four and five days. 

Q. What happened when Mr. Taylor came up? 

A. LTasked Mr. Taylor if he brought the check 
up, and he said ‘‘No,’’ he said he was busy, he had 
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to go over to San Francisco, and when he came back 
he would talk about it. 


Q. Did Mr. Taylor leave ? A. Yes. 
Q. Did he come back and see you at the Alameda 
Air Base? A. Yes. [59] 


Q. Was that the same day? 

A, ‘The same day. 

Q. When Mr. Taylor came back and saw you 
later on the same day, what conversation did vou 
have then about this money ? 

A. He said he had taken the matter up with 
their attorney, and that they felt that the work that 
I was claiming in my demand was included in the 
contract, and that they were not going to pay it, 
if I wanted to I could go over and see their at- 
torney. 

Q. What happened then? 

A. I proceeded to work and went over and saw 
the Commander about it. 

Q. You mean the United States Naval Com- 
mander ? A. Yes. 


Q. What was his name? A. Siebert. 
Q. Was Mr. Taylor there when you saw Com- 
mander Siebert ? A. No. 


Q. What happened then, so far as Mr. Taylor, 
or your money, or your work was concerned ? 

A. I don’t know who it was, but somebody ar- 
ranged a meeting with the Commander afterward. 
Q. Did vou go to that meeting? ne). GS, 

Q. Who was present? 
A. Mr. Snyder, Mr. Brazier 
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Q. Who was Mr. Brazier? 

A. He was a sort of a superintendent on the job 
for the Flotation Systems. 

Q. Go ahead. 

A. And Mr. Long, who was an inspector in the 
Naval District. 

Q@. And Mr. Taylor? 

A. Mr. Taylor was not there, no. 

@. Mr. Taylor was not at the conversation, is 
that the idea? A. Yes. 

Q. After you had this conversation what hap- 
pened then? 

A. Well, I felt that as long as I was not paid, I 
didn’t want to do any more work. 

Mr. Harloe: Just a minute. We move to strike 
out the answer as to what he felt. 

The Court: What he felt may go out. [60] 

Mr. Dovle: You cannot testify as to what your 
feelings were, or what happend. I am not trying 
to lead vou, but you went back on the job, and you 
had a conversation, and irrespective of what hap- 
pened at that conversation, what did you next do? 
What next developed about the work, or the pay- 
ment of the money, in so far as direct contact with 
any of the Flotation Systems officials was con- 
eerned., or any of their members, or your attorney? 

A. Well, the question arose as to the completion 
of the work. The work had to be completed. The 
Commander asked me if I was willing to give the 
Flotation a release so that they could complete the 
work, and it was agreed that the Flotation Systems 
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was to draw up a satisfactory character of a release 
whereby I would release them and let them com- 
plete the work. 

Q. Did you receive, ultimately, some kind of an 
agreement from the Flotation Systems, which, as 
far as you know, was prepared on behalf of the 
Flotation Systems, whereby you released the Flota- 
tion Systems? A. Yes. 

Q. Do you know where that agreement came 
from? A. No, I do not. 

@. When you got the agreement, what did vou 
do? A. I turned it over to my attorney. 

Q. First of all, were you satisfied with the agree- 
ment—not the legal import of the agreement? 

No, I was not. 

You turned it over to your attorney? 

Yes. 

Who was he? 

Myr. Theodore Tamba. 

. Do not tell us what the conversation was with 
Mr. Tamba. What did Mr. Tamba do? 

Mr. Tamba drew up an agreement. 

Q. A counter-agreement, is that it? 

Ee Cs: 

Q. What did you do with the counter-agreement, 
so-called ? 

A. I turned it over to Mr. Snyder. 

Q. Where—at the office? 

A. At the office, yes. [61] 

Q. What happened to the counter-agreement ? 


OrPorop 


a 
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A. They did not accept that. 

Q. By ‘‘they,’? whom do you mean? 

A. Mr. Snyder said that the Flotation people 
would not accept it. 

Q. What happened then ? 

A. I went back and reported to the Commander 
that we could not come to any agreement, and that 
I would proceed and complete the work. 

Q. Did you proceed and complete the work? 

A. Yes. 

Q. You still have not been paid the money that 
was due you? A. ‘Matis aeht 

Q. What did you do then? 

A. I completed all the work covered by the extra 
work orders and covered by the contract. 

@. When was the first time that you were in- 
formed by anybody on behalf of the Flotation Sys- 
tems that the work as provided in Plaintiff’s Ex- 
hibit 2, which was your letter to them on May 28, 
1940 and their work order No. 1413, of July 1, 1941, 
which is confirming your letter to them—when was 
the first time that vou heard from the Flotation 
Systems or anybody acting on their behalf that the 
work that you were to do was the work in the pits? 

A. Not until after I presented the statement in 
the first part of September that covered the extra 
work orders. 

Q. After you presented the statement in the first 
part of September they said they would send you 


up the money ? im. Yas. 
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@. And Mr. Henry said he did not know he 
signed the contract ? A. Yes. 

Mr. Doyle: Mr. Harloe, would you please look 
through your file again for a statement which was 
sent by the witness to the Flotation Systems, dated 
August 29, 1940? 

Mr. Harloe: I have that. 

Mr. Doyle: Q. I will show you a letter on your 
stationery, [62] which is dated August 29, 1940. Do 
vou reeall that document? A. Yes. 

Q. Before the recess there was a question about 
your getting some money, or about getting some 
extra work in the pits. Does that statement contain 
any charges for work in the pits on any extra work 
order ? 

Mr. Harloe: Just amiute. I have no objection 
to vour leading the witness for the purpose of ex- 
pedition, as I think we ean get along much quicker, 
but I do object to vour asking the witness what 
appears in the statement. The statement speaks for 
itself. 

Mr. Doyle: All right. Mr. Harloe, have you the 
checks that constitute payment No. 2 in the sum 
of $4737.49 ? 

Mr. Harloe: No, I have not got the checks. I 
have photostatic copies of them. Maybe the witness 
ean identify the photostatie copies. 

Mr. Doyle: Perhaps I can straighten it out. On 
this statement which you have in your hand there 
is an item there of $4737.49. Do you see that item? 
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A. Wes 

Q. Was that an item of one payment, or were 
there various payments making that total? 

A. This payment No. 2 consisted of a portion of 
the work under the contract, and extra work and 
rent of equipment. 

The Court: That is not in answer to the ques- 
tion that was asked. 

Mr. Doyle: Q. There were various checks is- 
sued for various work totaling $4737.49 2 

A. That is right. 

(). And the various checks that were issued to- 
taling $4737.49 were for what? Was that for, as 
far as you know, work under the original contract, 
or for work covered by the extra work [63] orders 
that you received ? 

A. Well, it covered a little for extra work orders, 
and I had excavation equipment on the job that 
was working for me, which I, in turn, rented to 
them, plus work on the original contract. 

Q. In other words, the $4737.49 covered obliga- 
tions for work under the original contract, and also 
for work under the extra work orders, is that right ? 

A. Yes. 

Q. And the work that was under the extra work 
orders, what did that cover? 

A. That covered 32 wells on 6-ineh pipe, 32 
wells on 8-inch pipe inside of the pits. 

(Q. Inside of the pits? A  Yies. 

Q. Extra welding of extra joints inside of the 
pits? A. Yes. 
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Q. Was there any other question about the extra 
work that you did inside of the pits by welding the 
extra joints? A. No. 

@. You submitted a bill, and as a matter of fact 
you got paid for the extra work inside of the pits, 
did you? A. Yes. 

Q. ILI-will show you a letter from Flotation Sys- 
tems, Inc., dated August 23, 1940, signed by Flota- 
tion Systems, Inc., by Arthur T. Snyder, Engineer, 
and addressed to you, and ask vou to explain the 
circumstances of the issuance of that letter. 

A. This letter was issued to cover extra work 
inside of the pits on a unit price basis. 

Q. You testified to that before this morning’s 
recess, about the unit price basis. Will you please 
explain that letter with reference to the unit price 
on extra work inside of the pit? 

A. Certain work inside of the pit was being 
done by the Aqua Systems, and then it required 
bolting up the valves where the Aqua Systems ter- 
minated their work. 

Q. Can you explain that a little bit more? 

A. In other words, in each one of these pits 
there were two special valves manufactur- [64] ed 
by the Aqua Svstems, which bolted onto the ends 
of the pipe in the tanks, and then from there some 
regular standard equipment, such as check valves, 
and elbows, flanged elbows, and they issued an order 
based on unit prices, bolting up 4-inch flange joints 
$2.00 apiece. 

Q. As a result of special equipment of Aqua 
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Systems, in order to connect it up you got that letter 
to do that work inside of the pit, and vou did that? 
A. Yes, covering that work inside of the pit. 
@. You did that under the extra work order? 
A. Yes. 
Mr. Doyle: I will ask that this letter be intro- 
duced in evidence next in order. 
(The letter from Flotation Systems to Pollia 
dated August 23, 1940, was marked ‘‘ Plaintiff’s 
Exhibit 10.’’) 


Mr. Doyle: I will ask that the letter of August 
29, 1940 relative to the $4737.49 be introduced in 
evidence as Plaintiff’s Exhibit next in order, also. 

The Court: It may be admitted in evidence. 

(The letter of August 29, 1940, from Pollhia 
to Flotation Systems, was marked ‘‘ Plaintiff’s 
Exihibit 11.’’) 


Mr. Doyle: Q. Mr. Pollia, pursuant to the bill 
of particulars that was delivered in response to the 
Defendants’ demand the total bill was $26,908.70. 

A. Yes. 

Q. You received certain payments in the sum of 
$17,181.49, and under the original contract and 
extra work orders there is a balance due of 
SO727 247 A. Yes. 

Mr. Doyle: Take the witness. 


Cross-Hixamination 
Mr. Harloe: Q. Mr. Pollia, when did you first 
look at the plans and specifications for the doing 
of this work? [65] 
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A. When I was preparing the bid. 

Q. When you were preparing the bid? 

A. Yes. 

Q. You went over the plans and specifications— 
just look at these, will you, please, Mr. Pollia? 
Those were the specifications ? 

A. ‘Those were the specifications. 

Q. Will you identify those plans, if you will, as 
the plans that you examined for the doing of that 
work ? 

A. Those were the plans J checked. 

(. Did you also check up this one? 

A. I just looked at this one. 

The Court: You had better identify them. 

Mr. Harloe: JI will identify them. The first 
plan, No. 1210-43-4, had nothing to do with your 
work, did it? A. No. 

@. That had nothing to do with your work ? 

A. No. 

Q. We will take that out. Plan 1210-43-3 is the 
plan for the pits, is it not? A. Yes. 

Q. And plan 1210-43-5 is the outside piping? 

Pee Oeste lio eyes: 

@. The piping of the tanks. This plan, here, 
1210-43-3 shows certain fittings in the pits, doesn’t 
it? A. It shows all special fittings in the pit. 
They show all of the fittings? 

They show the different equipment in the pit. 
Special equipment to be placed in the pit? 
Yes. 


Pore 
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Q@. When you were asked to figure on this work 
you were asked to figure on the work of installing 
all of the pipe, weren’t you? 

A. I was asked to submit a bid to do all of the 
field piping. 

@. All of the pipe installation, all of the 
fittings ? A. No. 

@. You say you were only asked to submit a bid 
for the field piping? A. Wield piping. 

@. The plans for the pits and the plans for the 
field piping were [66] together, were they not? 

A. I saw the plan for the field piping only—I 
saw the plan for the pit piping, but I was informed 
that was special equipment. 

Q@. You sav you were informed it was special 
equipment ? A. Yes. 

@. Isn’t there a lot of standard equipment 
shown in there? 

A. These are all valves made by the Aqua peo- 
ple, in every one of these pits. 

@. Answer my question, isn’t there a lot of 
standard pipe equipment shown on these plans? 

A. Inside of the pit? 

G). Vaess A. No, there is not. 

@. None, at all? A. No, there is not. 

Q. There is no standard equipment shown m 


there at all? 

Mr. Harloe: I will offer these plans and speci- 
fieations in evidence as Defendants’ Exlibit. 

Mr. Doyle: Mr. Harloe, I do not believe he 
answered the last question. 
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Mr. Harloe: I asked him if there was any stand- 
ard equipment. 
Mr. Doyle: You asked a question after that. 
A. No, there is no standard equipment. 
(The plans were marked ‘‘Defendants’ Ex- 
Image wae ay) 
Mr. Harloe. Q. Mr. Pollia, you were on the 
location there prior to the submitting of the bid for 


the doing of this work ? A. Yes. 

Q. Whom did you first speak to relative to the 
doing of this work? A. Mr. Ceriat. 

Q. You saw Mr. Ceriat? A. Yes. 

Q. Did you and Mr. Ceriat examine the plans 
together at all? A. Yes. 

@. You did? A. Yes. 


Q. That work that you did there, Mi. Polha, 
would come under [67] the head of plumbing or 
pipe fitting—which one would it come under the 
head of ? 

A. It comes under the head of pipe fitting. 

Q. It comes under the head of pipe fitting, all 
of the work there, that is relative to the pipes? 

A. That had reference to the pipes. 

Q. Let me ask this question: During all of the 
time you were there did you ever see any other 
pipe fitter, contract pipe fitter there besides your- 
self and the men employed by you? A. Yes. 

Q. Who? 

A. There was a Mr. Johnson, who was employed 
by the Aqua people as a pipe fitter. 
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Q. That was Mr. Johnson. Did he do any work 
there? ae Wes. 

Did he do any work while vou were there? 
Yes. 

What work did he do? 

He installed these special valves in these pits. 
These were where ? 

They are marked on the plan. 

They are special valves—they are a special 
article of the Aqua people, themselves, are they not? 

A. Yes, I believe they are, I don’t know, per- 
sonally. 

Q. In other words, they are special valves that 
are shown on these plans and specifications and they 
are the valves that the Aqua people put in? 

A. Yes. 

Q. Do you know who Mr. Johnson was werking 


OPOPore 


for, I mean what company he was connected with? 

A. I understood he was working for the Aqua 
people. 

Q. You understood he was working for the 
Aqua people? A. Yes. 

Q. Mr. Pollia, in your contract, Exhibit No. 2 in 
evidence, the third paragraph calls for ‘‘Complete 
installation of a 12-inch terra cotta drain pipe.”’ 
Yes. 

You remember that, do you? 

Yes. [68] 

That was changed, was it, Mr. Pollia? 
Yes. 
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Q. It was entirely omitted? A. Yes. 

Q@. And what was the amount decided on that 
you allowed for the omission of that article? 

A. I believe it was $2300. 

Q. $2300 for the omission of the terra cotta 
drain pipe? Nae eee 

Q. When you answered Mr. Doyle’s question 
that you had completed all of this contract for the 
sum of $16,000, you did not remember that the 
entire drain pipe had been omitted at that time? 

A. I knew the tile drain had been omitted. I 
answered the question that I completed the work 
covered by the contract, covered in my statement. 

@. This tile drain of $2300 was omitted? 

A. Yes. | 

Q. Now, Mr. Pollia, you stated the first time 
that you remembered any question being raised 
with reference to whether or not vou should do 
the work of installing the fittings in the pits was 
when vou sent that letter of August 29th. Is that 
so? A. Yes. 

Q. Prior to August 29th vou had done consid- 
erable work in the pits, hadn’t you? A. Yes. 

Q. Now, this contract, you say, was actually 
typed up by Mr. Snyder. A. Yes. 

Q. Had vou had any conversation or any dis- 
cussion with Mr. Snyder at that time with refer- 
ence to what was to go into this contract? 

A. Yes. 

@. Did you have any conversation or discus- 
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sion with Mr. Snyder as to what—as to the agree- 
ment between you, as to what you should do and 
what you should not do? 

A. Our understanding 

Q. I do not want any understanding, I ask 
you the question, did you have any conversation 
or discussion ? A. Yes. 

q. Prior to the drawing up of this contract? 

A. When it was being drawn. [69] 

@. Maybe you do not understand me. Your 
first negotiations for the purpose of submitting 
a bid were with Mr. Ceriat, were they not? 

A. Yes. 

Q. Did you have any agreement or conversa- 
tion or discussion with Mr. Snyder with reference 
to submitting a bid? ie, Whe. 

Q. That was prior to the actual drawing up of 
this contract ? 


A. It was before; we came to an agreement and 
then that contract was drawn up, and it was sat- 
isfactory to me, and I signed it. 

@. I know, but what I am trying to get at is 
this, had you had any discussion with Snyder, as 
the representative of the Flotation Systems as to 
what you would and what you would not do? 

A. I believe the contract states that. 

Q. What I am asking you is, Mr. Snyder ac 
tually drew up this contract, actually typed it? 

A. Yes. 

@. Did Mr. Snyder get the information from 
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himself, or from you, with reference to what he 
put into this contract, or from Mr. Ceriat? 

A. He got it from between us, when we dis- 
cussed it, as to what we would do. 

Q. Between whom? 

A. Between himself and me. 

Q. Mr. Snyder? A. Yes. 

@. What did you mean by this contract when 
you said, ‘‘Complete installation of all gasoline pipe 
as covered by plans accompanying specifications 
9505’’? 

A. I mean that I will do the portion of the 
work that I later did. 

Q. You mean that you would do that portion 
that you would do? 

A. The portion of the work that should be done 
in accordance with the plans and the specifications. 
Q. Now, that isn’t the question I asked you. 

A. That is what I mean when I say I will do 
the work in accordance with the specifications. [70] 

Mr. Harloe: I move to strike that out as not 
responsive to the question. 

Mr. Doyle: We object to the motion, I think it 
1S very responsive. 

Mr. Harloe: Q. I will read it to you again, Mr. 
Pollia: “Item 1: Complete installation of all gaso- 
Ime pipe line as covered by plans accompanying 
specifications 9505,’’ and I will ask you what that 
means. 

A. Well, that paragraph, there, precedes what 
I intended to do. 
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Q. That is not my question. Will you read it 
again? 
(Question repeated by the reporter.) 


A. That means the work following this para- 
graph, Item 1, I will do in accordance with the 
plans and specifications. 

@. That means in accordance with the plans 
and specifications? A. Yes. 

®. If that means that, why did you go on and 
say, “‘ineluding necessary excavation’? That re- 
fers to the digging of the pits, doesn’t it? 

A. Yes. 

Q. ‘—back-fill, replacement of red rock sur- 
face.’”’ A. Yes. 

@. What does that apply to, Mr. Pollia? 

A. Well, at some places the position of the sur- 
face pavement had been disturbed, there, and we 
should replace it. 

@. In other words, there was a red rock sur- 
face on a roadway that had to be disturbed? 

A. Yes. 

@. Where it had to be disturbed you would re- 
place the surface of the road? A. Yes. 

Q. ‘‘—welding and testing all joints, and all con- 
nections to pit boxes.’’ If vou were not to do any 
of the fittings in the pit boxes why didn’t vou 
mention it in the contract? 

Mr. Doyle: Objected to as calling for the con- 
elusion and [71] opinion of the witness, and also 
being argumentative. 
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The Court: I will permit the question. 

Mr. Harloe: I will go back first. All the fittings 
that were placed in the pit boxes were shown on 
the plans accompanying the specifications 9505, 
weren’t they? A. That is right. 

@. Thev were all shown there? A. Yes. 

Q. Will you read that first sentence again, 
please ? A. Do you wish me to read it? 

Q. Yes. 

A. ‘‘Complete installation of all gasoline pipe 
line as covered by plans accompanying specifica- 
tions 9505.’ 

@. ‘‘AIl gasoline pipe lines’’ shown by the plans 
accompanying the specifications 9505 show a _ lot 
of fittings in the pits, don’t they? 

A. Just a minute, this item 1, here 

@. Just answer my question. The plans show 
fittings in the pits, don’t they? 

A. The pipe line plan does not show any fittings 
in the pit, nov 


@. Just a minute. 

Mr. Doyle: Let the witness finish. 

Mr. Harloe: He can answer ‘‘Yes’’ or ‘“‘No.’”’ I 
want a direct answer. 

The Court: Aren’t the plans the best evidence 
of what they show? 

Mr. Harloe: That is so. 

Q. Don’t these plans, Mr. Pollia, doesn’t plan 
1210-43-38 show fittings in the pits? 

A. Yes, but Item 1 says the gasoline pipe line, 
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Mr. Harloe. I agreed to install a gasoline pipe 
line. 

Myr. Harloe: I move to strike out the answer as 
not responsive to any question. 

@. Now, after vou stated, ‘‘Complete istalla- 
tion of all gasoline [72] pipe line as covered by 
plans accompanying specifications 9505,’’ you also 
agreed to do certain other things? A. Yee 

@. Which include ‘‘necessary excavations, back- 
hll, replacement of red rock surfacing, repairs to 
any existing roads, welding and testing all joints, 
and all connections to pit boxes.’’ Isn’t it a fact, 
Mr. Polha, that all joints outside of pit boxes 
were buried in the ground or were to be buried 
in the ground? A. Yes. 

@. How deep were they to be buried in the 
geround ? 

A. There was nothing over 3 feet 6. 

Q. They were approximately 3 feet 6, that they 
would be buried in the ground? A. Yes. 

Q. Were those joints and connections to the 
pit boxes that were buried in the ground, welded 
and tested prior to the back-fill that vou con- 
tracted to do? 

A. We tested that work out in sections as we 
proceeded with the work. 

@. Then that would be before it was covered 
over, or back-filled, as you call it? A. Yes. 

Q@. Now, there was a Naval Inspector there 
during all of this work ? A Yes 
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Q. Mr. Leahy? A. Yes. 

Q. He was present when the joints and fittings 
to the boxes were welded and tested prior to the 
filling of them up? A. Yes. 

@. Prior to the back-fill? A. Yes. 

Q. Now, I show you this work order 273, that 
you testified to, and which was shown to you by 
Mr. Doyle, and 274, they are your Exhibits 3 and 
4; they are for exactly the same work, aren’t they? 

A. I believe, as far as 1 remember, one of these 
orders was for Flotation Systems work for some 
other contract over there. 

Q. These orders 273 and 274 were for the doing 
of some work that [73] had nothing to do with this 
eontract of yours, at all, weren’t they? 

A. I think that you are confusing it. 

Q. Just answer my question, that is all I want. 

The Court: Read the question. 

(Question read by the reporter. ) 


A. They did not have anything to do with the 
original contract. 

Mr. Harloe: Q. They were not in the pits, either, 
were they? 

A. I don’t understand your question. 

Q. Well, let us put it this way: Mr. Pollia, 
wasn’t that for work to be done on some pits that 
were quite a ways away from where you were 
working? A. No, we were working close by. 

Q. These work orders, 273 and 274, they were 
absolutely extra work, weren’t they? A. Yes. 
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@. They were work to be put in by you on some 
fuel pits approximately half a mile from where 
these pits were? A. Yes. 

Q. Now, this work order, Exhibit No. 8, dated 
7/1/40, ‘*To cover field pipe work as per contract 
of May 28, 1940, $16,040’’—that is signed by whom? 

A. It looks hke Taylor. 

Q@. This was nothing more or less than a con- 
firmation of your contract, was it? 

A. hates saighs. 

@. It was a notice to go ahead and do the 
work ? A. Yes. 

®. Now, you received a letter of August 7, 1940, 
Mr. Pollia, stating, ‘‘You are authorized to pro- 
ceed with the following extra work in addition to 
that covered by our contract agreement dated May 
28 at the unit prices shown below,’’ and then the 
unit prices are stated. Now, ‘‘Install 2 additional 
6-inch welding tees, 2 6-inch welding neck flanges”’ 
—they were not shown in the original plans but 
were on the revised plan, were they not? 

A. I don’t know. 

@. You don’t know that? A. No. [74] 

@. Wasn't that the reason for giving you this 
work order? 

A. Well, I just don’t know how that would 
eome about. 

Q. I say you don’t know? 

A. It has been a year and a half since I did 
this work. 
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Q. but you proceeded to do that work after 


you got that order? A. Yes. 
Q. Now, you say you went to Los Angeles and 
submitted this letter of August 29? A. Yes. 


@. And you had a conversation there with Mr. 
Kalte, or Mr. Taylor, or Mr. Henry, was it? 

me Mr. Henry: 

Q. Mr. Henry and yourself? A. Yes. 

@. And at that time you were given the $1000 
that you testified to, and then you stated that the 
next day you were told—I do not want to mis- 
quote you—you were given $1000 there, and there- 
after Mr. Henry or Mr. Taylor came to Alameda 
and spoke to you about this amount you demanded. 

A. Mr. Kalte gave me $1000. 

Q. There is Los Angeles? 

A. In Los Angeles. 

@. And told you to come back? 

A. And told me to come back next day and I 
would get the balance. 

Q. Wait a minute, I know all that, but what I 
want to get at is, you got $1000 in Los Angeles, 
and then after a conversation you left and came 
back up to the job at Alameda? A. Yes. 

Q. Now, who was it that came up from Los 
Angeles and spoke to you about this at the job? 

A. Mr. Taylor. 

@. Mr. Taylor? A. Yes. 

Q. And at that time Mr. Taylor told you that he 
had been informed that this work for the instal- 
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lation of all the fittings in the pits was included 
in the original contract? 

A. Not at our first meeting. [75] 

@. I did not ask you that. I will ask you this 
question, [ will withdraw the first question and 
ask it over again: At the time Mr. Taylor came 
up to the job at Alameda after you had been to 
Los Angeles and left, Mr. Taylor told you that he 
understood the contract to mean that you were to 
do all the work in the pits, and that it was not 
extra work ? A. No. 

Q. What did he tell you? 

A. He said he would let me know later about 
the payment. 

Q. Then did he write you a letter? 

A. No, he went across to San Francisco, I be- 
heve. 

@. Did he come back to Alameda and see you 
on the job? A. He came the same day. 

@. And he spoke to you on the job? 

~ Wee 

@. And then he told you that, did he? 

A. It was at our second meeting that he told 
me. 

@. I don’t care whether it was at the third or 
fourth, what I want to get at is, Mr. Pollia, that 
it was on the job at Alameda after vou had been 
to Los Angeles that Mr. Taylor informed you that 
he believed that all of ths work that you were 
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demanding as extra, that is, fittings in the pits, 
was contained in the contract? 

A. I don’t understand the question. 

Q. If you do not understand me I will try to 
make it clear. What I want to get at, Mr. Pollia, 
is, you had been to Los Angeles and had a conver- 
sation with different men down there. 

A. Yes. 

Q. You had received a check for $1000 and came 


back up here to the job? A. Yes. 
Q. And then, after that, Mr. Taylor came up 
to the job? A. Yes. 


Q. Now, during sometime while Mr. Taylor was 
up there on the job, at that time he told you that 
he believed or had been [76] informed that his 
contract provided that you should do all the work 
in the pits, didn’t he? A. Yes. 

The Court: I think at this time we will take 
our noon recess. We will meet at 2:30. 

(A recess was here taken until 2:30 o’clock 


p.m.) [77] 


92 Flotations Systems, Inc., vs. 


Afternoon Session 
2:30 o’Clock P. M. 


ANDREW A. POLLIA, 


Cross-Examination 
(Resumed ) 


Mr. Harloe: Q. Mr. Pollia, | want to refer again 
to these extra work orders 273 and 274. Those 
were orders for doing work in what were known 
as the fueling pits? A. Yes. 

Q. In your original negotiations with Mr. 
Ceriat, any work in the fueling pits was excepted, 
it was not put into vour contract, was it—that was 
out? 

A. Well, all work inside of the pits was out. 

@. That 1s what you say, but I am speaking of 
the fueling pits. In your original negotiations, 
prior to entering into the contract, in your nego- 
tiations with Mr. Ceriat, the fueling pits were 
excluded, weren’t they? 

A. Yes, they were excluded. 

@. Now, it is your understanding that all work 
in the pits was out, you had nothing to do with 
that, at all? BY Wes, 

Q. We went down to Item 3, that was the tile 
drain pipe. The amount of $2300 in vour contract 
was deducted for the omission of the tile drain, 
that is so, is it not? A. Yes. 

Q. Mr. Polha, if it was vour interpretation 
that all work under this contract was excluded in 
the pits, how do you explain Item No. 4, ‘‘ Paint- 
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ing of all piping installed by us inside of pit boxes 
A,B, C, D and E’’? 

A. We got an order to test the pipe installed 
by us, and we had to make the flange connection 
at the pit, and it would not have been proper or 
workmanlike to make the connection outside of the 
pit, and we agreed to install that piece of pipe 
inside of the pit, and flange it off so we could test 
that section that was protruding inside of the pit, 
and we agreed to paint that. [78] 

Q. That is your answer to painting of all piping 
inside of the pit boxes? A. Yes. 

@. Going back, so that there will be no question 
in regard to work orders 273 and 274, your con- 
tract provided for work in pit boxes A, B, C, D 
and EH, that is correct? A. ‘The connections. 

@. Regardless of that, your contract only men- 
tions those pit boxes? A. Yes. 

@. The work mentioned in 273 and 274 was for 
Pit F, wasn’t it? A. Yes. 

@. So they were not in this contract, at all? 

A. No. 

Q. That was entirely extra work that they had 
to do? A. Yes. 

®. Do I understand you to testify that you 
completed the work under 273 and 274? 

A. I completed 273, and then notified Mr. Sny- 
der when they received the equipment, such as 
meters, ete. 

Q. In other words, Mr. Pollia 
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A. I would like to complete the answer. 

. Pardon me. 

A. They were to furnish all the material re- 
quired to do the work in the fueling pits, and at 
the time that we were doing the work in 274 the 
material was not there. 

Q. That was principally what was called hose 
reels, was it not? 

A. Hose reels, meters, all kinds of special equip- 
ment. They never let me know anything about it, 
and that is why I did not get over to complete 274. 

Q@. You mean they did not notify you of the 
arrival of that material? A. That 1s Srrahie 

@. But, nevertheless, you made a charge for the 
doing of that work, didn’t you? 

A. I do not believe I did. 

@. Didn’t you? A. No, I do not think so. 

Q. Now, you mentioned that you had a meet- 
ing at the Commander’s office with respect to this 
work. Was not that meeting at [79] the Com- 
mander’s office by reason of labor difficulties, My. 
Pollia? A. No. 

@. It was not? A. No. 

Q. Hadn’t a question arisen as to whether pipe 
fitters should do the work and you were requested 
to go ahead, and the reason for the request was so 
that men could be hired to do the work ? 

A. We had our own organization on the job 
at all times. 

Q. Just answer the question. 

A. It was not so, no. 
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Q. The meeting at the Commander’s office had 
nothing to do with labor troubles, at all? 

A. Not that I reeall. 

Q. You received a letter, didn’t you, Mr. Pollia, 
from the Flotation Systems, demanding that you 
proceed with the work? A. Yes. 

Q. And was it not by reason of that fact that 
a meeting subsequently occurred in the Command- 
er’s office? 

A. A meeting occurred at the Commander’s of- 
fice? A meeting occurred at the Commander’s 
office before that letter was written. 

@. Have vou got that letter? 

A. No, I have not. 

@. Do you remember the letter? 

A. I do not remember the letter. 

Q. Well, if I showed you this, would it refresh 
your memory? Pardon me, I will show it to Mr. 
Doyle. 

Mr. Doyle: That is all right. 

A. This is a copy of the letter I received. 

Mr. Harloe: Q. That is the letter that you re- 
ceived. Now, that letter was written to you by the 
Flotation Svstems, Mr. Pollia, by reason of the fact 
that the work was not progressing, was it not? 

I don’t know why it was written. 

What is that? 

I don’t know why it was written. 

You don’t know why it was written? 

No. I had six men on the job at all times. 


[80] 


>OPO> 
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Q. Do you remember your testimony of the 
meeting on the job when Mrs. Snyder was present? 

A. At which office? 

Q. I mean the Flotation Systems office, or your 
work office over there on the job. You testified, if 
my memory serves me correctly, there was a meet- 
ing at the job site over there on an evening when 
Mrs. Snyder came over with Mr. Snyder, and Mrs. 
snyder was at the office. A. Yes. 

Q. That was prior to your going to Los An- 
geles, was it not? A. Yes. 

@. And at that meeting I understood vou to 
sav that Mr. Snyder made a list of what was done? 

A. Yes. 

@. In other words, he made a tabulation, exact 
tabulation of all the work that was done in the 
pits? A. Yes. 

@. ind this regardless of the fact whether you 
consider it in or out of your contract? 

A. Wes. 

@. At that time Mr. Snyder made a tabulation 
of everything that had been done by you in the pits 
at that time, didn’t he? A. Yes. 

@. Will vou look over this and see if that is 
the tabulation as you remember it? Do not mis- 
understand me, I do not expect vou to remember 
every item, or the amount of the items, but, gen- 
erally speaking, is that the tabulation? 

A. That is not the tabulation. 

@. That is not the tabulation ? A. “No. 
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Q. Have you got the one that was made for 
you? A. I delivered it with my statement. 
®. You delivered it to Flotation Systems? 

A. Yes. 

Q. Was that tabulation in typewriting, or in 
longhand ? 

A. It was a typewritten tabulation. 

Q. Mr. Pollia, do you remember about what 
date that was, that that [81] inventory was made? 
Your letter that you took to Los Angeles is dated 
August 29. Approximately how long before you 
went to Los Angeles was that tabulation made, if 
you remember ? 

A. I drove to Los Angeles that evening. 

Q. You left immediately after the tabulation 


was made? A. Yes. 
Q. This is dated September 7. Maybe the date 
Is wrong. 


A. This is not the tabulation. 

Q. That is not the one I am trying to locate. I 
am trying to get the tabulation, the one that you 
got before you left. eee NOe stags NOt Ike 

Q. None of these was the one? A. No. 

Q. I will ask you whether that was the one 
that was made out. A. No, that is not. 

Mr. Harloe: I think that is all. 


Redirect Examination 
Mr. Doyle: Q. Mr. Pollia, with reference to 
any plan that you were asked about, 1210-48-38, or 
your proposed contract, which is marked for iden- 
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tification as Exhibit 1, and the ultimate contract, 
which is marked as Exhibit 2, and with reference 
to Exhibit 1 marked for identification, which you 
say was the one that was prepared by Flotation 
Systems, in which they use the words, ‘‘ Including 
connections to the following number of pit boxes,’’ 
and then your Exhibit 2, in which you use the 
words, or in which M1. Snyder used the words, ‘‘and 
all connections to pit boxes,’’ do vou reeall a con- 
versation directed to that point, or any extra work 
order, and primarily with reference to some pipe 
wrapping that occurred in San Francisco subse- 
quent to the time that Flotation first raised the 
contention that the work that you were doing over 
at the Base included all of the work in all of the 
pits? Do you remember that event? [82] 


A. That occurred at Mr. Harloe’s office. 

Q. All right, who was there? 

A. Mr. 'T’amba. 

Q. Who is he? 

A. He was an attorney who represented me at 
the time, at the time of the start of this litigation. 

@. There was a My. Tamba? Ze. Web. 

Q. Kalte? 

A. Yes, Mr. Snyder and Mr Harloe. 

@. What was the substance of that conversa- 


tion? 

A. The diseussion started as to the work in- 
eluded in the pits, and Mr. T’amba told them it only 
included work to the pit and not inside of the pit. 
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They dropped that subject and went on to some 
pipe wrapping I had furnished. 

q. What was said about the pipe wrapping? 

A. Well, that my job that is covered there in 
the statement was some 1700 feet, and Mr. Snyder 
objected to the amount that I covered, and I under- 
stood him to say he was willing to take it up, and 
then he made a statement that the price was too 
high. 

Q. What was the pipe wrapping? 

A. I made the statement that—he asked me for 
a price to do the wrapping, and I gave him a price, 
and he submitted to me an order to proceed to 
wrap the pipe at so much a foot. 

Mir Doyle: That is all 


Recross Examination 
Mr. Harloe: Q. Isn't it a fact at that meeting 
in my office the only conversation that took place 
between myself and Mr. Tamba, after the question 
was raised as to whether the contract provided 
for the doing of the work in the pits, that then 
the meeting adjourned, Mr. Tamba saying, ‘‘Well, 


we can’t get anywhere,’’ 


and we stopped? 

A. No, I don’t remember that. 

Mr. Harloe: That is all. 

Mr. Doyle: That 1s all. [83] 

Mr. Stark: I think there are two or three ques- 
tions that I would like to ask to develop from this 
witness the only point of the complaint in inter- 


vention that was denied by the Flotation Systems, 
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and in order to save the possibility of my client, 
who has been here all day, waiting to go back to 
work, | would like to direct two or three ques- 
tions to this witness out of order. 

Mr. Harloe: That is perfectly agreeable to us. 

Mr. Stark: Q. Mr. Pollia, on this Flotation Sys- 
tems job you had a Northwest power shovel, did 
you not? A. Yes. 

Q. From whom did you obtain that shovel? 

A. I rented that from a concern named the 
Shanmace Company. 

Q. <A co-partnership consisting of Mr. Shannon 
and Mr. Mackie? A. hat is right. 

Q. You rented it on an hourly basis, did you 
not? A Maes: 

Q. I show you a statement dated August 1], 
1940, and a statement dated August 22, 1940, show- 
ing a balance due on August 1 of $302.68, and on 
August 22nd of $746.05, making a total of $1048.63, 
and ask you if that is the charge for the use of 
that shovel? A. Yes. 

@. Has it ever been paid? 

A. Not that I know of. 

(). You have never paid it? 

A. No, I have never paid it. 

Mr. Stark: We offer those in evidence as Inter- 
venor’s Exhibit 1. 

(The statement of August 1, 1940 and 
August 22, 1940 are marked ‘‘Intervenor’s Ex- 
hibit 1.’’) 
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Mr. Harloe: One question, with reference to Mr. 
Shanmae’s bill. All dealings with Mr. Shanmac 
were, he was your employee, Mr. Pollia? 

A. Yes. 

@. You employed him and you paid him? 

A. Yes. 

Mr. Stark: He was not an employee. [84] 

Mr. Harloe: Pardon me, I did not mean that. 

Q. With reference to any work that was done 
by Shanmae Co., it was done under your authority 
and your direction, and not under the Flotation 
Systems ? A. Yes. 

Mr. Harloe: That is all, Mr. Pollia. 

Mir Doyle: That is all. 


THEODORE TAMBA, 
Called for the Plaintiff; Sworn. 


Mr. Doyle: Q. What is your name? 

A. Theodore Tamba. 

@. And your profession ? 

A. Attorney-at-Law. 

Mr. Harloe: We will admit Mr. Tamba is prop- 
erly qualified to and entitled to practice in all 
Federal courts. 

Mr. Doyle: Thank you. 

Q. Mr. Tamba, you are acquainted with a num- 
ber of the parties and some of the matters in- 
volved in this litigation? 
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A. Well, as I told you, Mr. Doyle, when you 
telephoned me, some of the documents and oeccur- 
rences are a little hazy in my mind, but, gener- 
ally, I think I am familiar with certain points 
at issue in 1940. 

@. Mr. Tamba, would you kindly testify as to 
a conversation that occurred at Mr. Harloe’s of- 
fice, in which Mr. Pollia, yourself, Mr. Kalte, Mr. 
Snyder, and Mr. Harloe were present? 

A. I reeall such a conversation, or a confer- 
ence, I might say, in Mr. Harloe’s office, the date 
or the time of which is a little hazy in my mind, 
I don’t reeall if it was 1940 or 1939, it seems to me 
as though it was in the morning, it might have 
been late in the morning or afternoon, or early 
afternoon, I went to Mr. Harloe’s office with Mr. 
Pollia, whom I was representing at the time; I 
recall Mr. Harloe being present, and some [85] 
representative from the Flotation Systems, the name 
of the man is not clear to me at this time, and a 
man who was a foreman or superintendent for the 
Flotation Systems people also was present at that 
time, and a man I believe by the name of Snyder, 
vou have mentioned the name to me over the tele- 
phon, and that seems to be the name. The purpose 
of this conference was to try to adjust a certain 
dispute which had arisen between Mr. Pollia and 
the Flotation Systems, regarding work done by 
Mr. Pollia on the Flotation contract at the Ala- 
meda Air Base. There was a complaint by Mr. 
Pollia to the effect that the Flotation had not 
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paid him according to the contract, that 1s, the 
periodical payments, as they fell due; as to the 
amount of the payment I do not recall, but we 
went to Mr. Harloe’s office and the first thing 
brought up, that is, the principal item of dispute 
was whether or not work done by Mr. Pollia in- 
side of certain pits, which were receptacles for 
gasoline, was covered by the contract, or was cov- 
ered by certain extra work orders. As I recall, 
the contract employed the language, ‘‘to the pits,’’ 
and I took the position, with Mr. Pollia, that cer- 
tain work was covered to the pits, that meant work 
up to the pits, and that the work inside of the pits 
was not covered by the original contract, and that 
was extra work, or additional work done under 
the terms of the contract, and that Mr. Pollia’s 
position was further substantiated, not by the lan- 
guage of the contract, but by reason of the fact 
that certain extra work orders had been issued to 
do this work inside of the pits. Mr. Harloe and I 
could not come to any agreement as to that phase 
of the contract, and then there was some discussion 
about wrapping. I do not remember exactly the 
details, or the figures as to wrapping; I remember 
that Mr. Snyder, who was the foreman, [86] in- 
sisted Mr. Pollia did not do all of the required 
work in his claim against Flotation, and Mr. Pollia 
made the statement, ‘‘Do you want me to go fur- 
ther and take it up and show it to you?’’ And then 
something came up about Mr. Pollia charging too 
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much for the wrapping, and Mr. Pollia said, ‘‘I 
submitted a figure to you and vou accepted, and I 
did the work after you accepted my figure, and 
proceeded to finish the work,’’ that is these wrap- 
pings, whatever they were. Then there was a dis- 
eussion that Mr. Pollia complained about that be- 
cause his payments were not forthcoming it had 
embarrassed him with his material men, he had 
not been able to make payments; that he made a 
trip to Los Angeles and received a payment on 
account; that he did not receive that payment, and 
had met with some of the officals, and the con- 
ference terminated at that point. That is my 
recollection, except that there was discussion be- 
tween Mr. Harloe and me regarding the payment 
of certain claims which were made against the Flo- 
tation by reason of work furnished to Mr. Pollia 
by certain material men, and Myr. Harloe asked me 
in Mr. Pollia’s presence if it would be all right to 
pay those claimants, or those material men, who- 
ever they were, and I said that was agreeable, I 
think I asked Mi. Pollia at the time. Then there 
was some question about a shovel or piece of equip- 
ment, I do not reeall who the material man was, 
or the claim, whether or not all of the work had 
gone into the Flotation project, or whether it had 
gone into some other project of the Central Cali- 
fornia project—I do not want to be bound by these 
names, because my memory is rather hazy about 
names; and Mr. Pollia was specifically asked if all 
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of this work had gone into the Flotation job, and 
he said ‘‘Yes.’’ He said the portion of the material 
man [87] that went into the other job was taken 
eare of by the Central California Company. I think 
that some subsequent memorandum or agreement 
was submitted to me by Mr. Harloe, I have not 
seen it since the file was turned over to you. This 
statement which Mr. Harloe submitted to me I 
returned to Mr. Harloe and told him we could not 
sien in that form. In that way nothing was done 
regarding payment of these material men, as I 
recall, and that was the last I had to do with the 
case. 

@. Was there any conversation relative to the 
contract that was entered into on May 27, 19402 

A. There was a statement that considerable 
work was done by Mr. Polha, that he had done 
this work and no question had been raised until 
Mr. Pollia had gone to Los Angeles in regard to 
that work, whether that was covered in the origi- 
nal contract, or not. 

Mr. Doyle: That is all. 


Cross Examination 
Mr. Harloe: @. In any event, Mr. Tamba, we 
arrived nowhere at an adjustment? 
A. No. Mr. Harloe, you and I were at a very 
divergent point of view as to the merits of the case. 
Mr. Harloe: That is all. 
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Mr. Doyle: Q. What is your name, please? 


A. Kugene Ceriat. 

(). And your residence? 

A. 1220 South Lake street, Los Angeles. 

@. What is your occupation? 

A. Construction work. 

@. How many years have you been so engaged? 
A. 40 years. 

Q. 40 years? A. Yes. [88] 

Q. 


Are you a graduate of any institution having 
a study course of construction engineering ? 

A. Yes. 

Q. Where? A. In Switzerland. 

Q. When? A. In £801. 

Q. In the first part of 1940 were you employed 
by a concern in Los Angeles? 

A. Yes, I was contracting with the Pacific Coast 
Lighterage Company. 

Q. You were contracting with the Pacific Coast 
Lighterage Company? A. What tserreht: 

Q. Was the Pacific Coast Lighterage Company 
connected with the Flotation Systems, Ine. ? 

A. J believe the president of the Pacific Coast 
Lighterage Company was the president of the Flo- 
tation Systems. 

Q. You were acquainted, then, with Mr. Henry? 

A. Yes. 

Q. Do you know Mr. Kalte? A. Yes. 
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Q. Mr. Snyder? A. And Mr. Snyder. 

Q. Is Mr. Kalte also a member of the organi- 
zation, of the Pacific Coast Lighterage Company ? 

A. I know he is a member of the Flotation, 
and he was working with the Pacific Coast Light- 
erage Company. 

Q. Now, as a matter of fact, the Pacific Coast 
Lighterage Company and the Flotation Systems, 
Ine. have the same business office in Los Angeles? 

Ae Correct: 

Q. In the early part of 1940 were you engaged 
on a job for the Pacific Coast Lighterage Com- 
pany at Manteca? A. Yes. 

Q. That is down the Valley? A MEGS 

Q. While you were engaged on this job were 
you advised about the Flotation job at the Naval 
Base at Alameda? 

A. I actually went to work for the Flotation, 
construction work. 

Q. You received word, then, direct from the Flo- 
tation Company, [89] to make an estimate of the 
job that the Navy wanted done at its Base at Ala- 
meda ? A. Yes. 

@. And you proceeded to Alameda to make that 
estimate? 

A. Well, I went to Alameda to look at the 
ground, and I made the estimate in Los Angeles. 

Q. And it finally developed that the Flotation 
Systems got the job? A. That is right. 

Q. For a short period of time vou were running 
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the job at Manteca, and you were also running the 
job at Alameda, were you? A. Yes. | 

@. And finally you finished the job at Manteca 
and devoted your whole attention to the Alameda 
job? A. That is right. 

Q. When you finally came up to the Alameda 
job and devoted all of vour attention over there, 
what was the general nature of the contract that 
the Flotation Systems had with the Government? 

A. To exeavate and put the gasoline tanks un- 
derground, building the concrete supports for the 
tanks, pipe lines, concrete pits. 

Q. I take it, then, that the Flotation Systems 
was engaged in all stages of this work at various 
times, is that right? A. Yes. 

Q. And did your job in that Base finally reach 
the stage of construction where it became necessary 
to do the pipe installation ? ‘. «‘Thatasenigiitt 

Q. When your job reached that basis what did 
you do about obtaining some figure for pipe in- 
stallation? 

A. J had asked Mr. Pollia to make a water con- 
nection. 

Q. That was just to make a water connection? 

A. He was going to put in a water connection 
for another firm, and I asked him if we could get 
the water, and [ asked him if he would give us [90] 
a price for the pipe work. 

@. What did he tell you? 

A. He said he would be glad to. 
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Q. Did you get a price from anybody else on 
the pipe work? 

A. Yes, I asked another contractor, I don’t re- 
member his name now. 

Q. A man by the name of Tobin? 


A. Yes. 
Q. So you asked Tobin and Pollia for a price 
on the pipe work? ee Wes: 


Q. Did you get a price from Tobin and Pollia? 

A. Yes. 

Q. When you got the price from Tobin and Pol- 
ha what did you do? 

A. Well, I decided that Pollia would be a far 
better man, because Tobin was more of a clay pipe 
man, and if we brought another man on the job we 
would have work done by two sub-constractors, and 
then I thought Pollia would be the best man, be- 
cause he was doing some work right close by there 
at the boathouse. 

@. When you finally got a figure from Mr. Pol- 
lia did you communicate that information to Los 
Angeles? A. Yes. 

Q. What means did you take to communicate 
that knowledge to Los Angeles? 

A. I think I sent a letter to Los Angeles ask- 
ing if they would accept the bid. I explained the 
labor situation would be pretty hard here—I sent 
them a letter and they told me,—I got a letter back 
from Mr. Henry asking me to have Mr. Pollia 
draw a contract. 
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Q. You wrote down to the Flotation Systems of- 
fice, and Mr. Henry, the president, wrote back to 
you and asked you to have Pollia draw a contract? 

A. That perro? 

Q. Did Mr. Pollia draw a contract? 

A. I think he did. 

@. I will show you a document and ask you to 
look at that and see if that will refresh your mem- 
Ory. A. I think that is it. [91] 

Q. That looks like the document that Mr. Pol- 
lia submitted in response to your request for an 
estimate or such a statement? 

A. Yes, that is it. 

Q. There is some longhand writing on that docu- 
ment. “Pea 

A. That is in my own handwriting. | 

@. The handwriting, longhand, on that letter of 
May 27, Plaintiff’s Exhibit 1 For Identification, 
is in your handwriting? A, Yes. 

Q. That was a document that Mr. Pollia sent in 
response to your suggestion and your instructions? 

A. I don’t know if it was the same document, I 
don’t remember exactly, but there was some dis- 
cussion between Pollia and the Flotation, I believe, 
at that time, and then Mr. Pollia and Mr. Snyder 
agreed together to a new agreement. 

Q. Now, I will show you Plaintiff’s Exhibit No. 
2, and ask you to look at that for a moment. 

mw. ‘Wes: 

Q. That is the agreement? A. Yes. 
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Q. Did you participate in this discussion or this 
getting together between Mr. Pollia and Mr. Sny- 
der as to this agreement ? A. No. 

@. Were you present? 

A. No, I was not present. We discussed the old 
agreement, and it seemed Mr. Pollia didn’t agree 
to my agreement, so I left them to discuss it. 

Q. Then this agreement, Plaintiff’s Exhibit 2, 
was discussed between Mr. Snyder and Mr. Pollia? 

A. Yes. 

Q. And Plaintiff’s Exhibit 1 For Identification 
was the agreement that was discussed between you 
and Mr. Polha? A. Yes. 

Q. Mr. Pollha and yourself did not agree about 
Plaintiff’s Exhibit 1 For Identification ? 


EN. ENO: 
Q. You left the agreement up to Mr. Snyder 
and Mr. Pollia? A. Yes. [92] 


Q. Which is in Plaintiff’s Exhibit 2? 

A. Yes. 

@. And when that agreement was finally reached, 
there is vour signature on here, did you read this 
agreement over before you signed it? 

A. I put my signature on there. 

Q. That agreement was accepted by you 
5/28/40? A. Yes. 

Q. Before you signed this agreement, you had 
a title of construction engineer at the time? 

A. My title was superintendent of construction. 
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Q. You wrote down to the Flotation Systems of- 
fice, and Mr. Henry, the president, wrote back to 
you and asked you to have Pollia draw a contract? 

A, iii is meh 

Q. Did Mr. Pollia draw a contract? 

A. I think he did. 

Q. I will show you a document and ask you to 
look at that and see if that will refresh your mem- 
ory. A. I think thateis ity [91] 

Q. That looks like the document that Mr. Pol- 
lia submitted in response to your request for an 
estimate or such a statement? 

A. Yes, that is i. 

@. There is some longhand writing on that docu- 
ment. “es 

A. That is in my own handwriting. 

Q. The handwriting, longhand, on that letter of 
May 27, Plaintiff’s Exhibit 1 For Identification, 
is in your handwriting? Be « Maes: 

Q. That was a document that Mr. Pollia sent in 
response to your suggestion and your instructions? 

A. I don’t know if it was the same document, I 
don’t remember exactly, but there was some dis- 
cussion between Pollia and the Flotation, I believe, 
at that time, and then Mr. Polha and Mr. Snyder 
agreed together to a new agreement. 

Q. Now, IT will show you Plaintiff’s Exhibit No. 
2, and ask vou to look at that for a moment. 

A. Yes. 

Q. That is the agreement? Be Nes. 
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Q. Did you participate in this discussion or this 
getting together between Mr. Pollia and Mr. Sny- 
der as to this agreement? A. No. 

@. Were you present? 

A. No, I was not present. We discussed the old 
agreement, and it seemed Mr. Pollia didn’t agree 
to my agreement, so I left them to discuss it. 

Q. Then this agreement, Plaintiff’s Exhibit 2, 
was discussed between Mr. Snyder and Mr. Pollia? 

A. Yes. 

Q. And Plaintiff’s Exhibit 1 For Identification 
was the agreement that was discussed between you 
and Mr. Pollia? A. Yes. 

Q. Mr. Pollia and yourself did not agree about 
Plaintiff’s Exhibit 1 For Identification ? 


Ay SNE 
@. You left the agreement up to Mr. Snyder 
and Mr. Pollia? A. Yes. [92] 


Q. Which is in Plaintiff’s Exhibit 2? 

A, és. 

@. And when that agreement was finally reached, 
there 1s your signature on here, did you read this 
agreement over before you signed it? 

A. I put my signature on there. 

(). That agreement was accepted by vou 
0/28/40 ? ae Yes: 

Q. Before you signed this agreement, vou had 
a title of construction engineer at the time? 

A. My title was superintendent of construction. 
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@. You state in Item 2 that the work was to 
be done to pit boxes. 

A. I vead it carefully, but I did not go into the 
details, because it was the matter on which they 
agreed among themselves and it was satisfactory 
tO mie: 

@. In other words, then, Mr. Snyder and Mr. 
Pollia agreed upon what was to be done, and as 
far as your signature 1s concerned it was merely 
mechanical, and when they got together and drew 
up this agreement and said it was satisfactory to 
both of them vou signed it? 

A. I approved it, so we could forward it to Flo- 
tation Systems’ office for signature. 

Q. Did vou send it to Los Angeles for signature ? 

A. I believe Mr. Snyder sent it. 

@. Are you familiar with the handwriting in 
ink, ““O. K. James Henrv’’? 

“A. It looks very familiar to me. 

@. Who is James Q. Henry? 

A. President of the Flotation Systems. 

@. While the agreement, Plaintiff’s Exhibit 1 
for [dentifieation, or Plaintiff’s Exhibit 2 im evi- 
dence were being discussed, was Mr. Pollia doing 
any work for the Flotation people at that time, or 
had he actually started to work? 

A. I think he either started the same day or the 
day before, in preparing for the water line, if my 
memory 1s correct. 


U.S. for Use of Andrew Pollia 113 


(Testimony of Eugene Ceriat.) 

Q. In preparing for the water line, did he do 
any actual laying [93] of pipe or connecting of pipe 
underground for the purpose of connecting to- 
gether of the system, over there, have it advanced 
to that stage? A. I do not think so. 

Q. Did you finally receive some authorization 
from the Los Angeles office of Flotation Systems, 
permitting M1. Pollia to go ahead? 

A. As soon as we got the contract back. 

@. When vou got the contract back, signed by 
My. Henry, vou got the signature of Mr. Pollia, 


did you not? AE Nies: 
Q. And you told him to go ahead? 
A. Yes. 
@. And he went ahead on the job? 
A. Yes. 


Q. While he was doing this work over there, 
were you still engaged in doing that part of the 
job which was being undertaken by the Flotation 
Systems ? A. Yes. 

Q. And both of you continued along doing a part 
of your respective work, is that right? 

i OS: 

Q. There was some question about the availabil- 
itv of material, was there not? 

A. Well, there was a little delav on different 
fittings. 

Q. Who, incidentally, was to supply the ma- 
terial ? A. The Flotation Systems. 

Q. Do you know of your own personal know]l- 
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edge that Mr. Pollia was not able to progress with 
the work by reason of the fact that the material 
was not being delivered in time? 

A. Yes. I made two trips to Los Angeles to 
find out if we were going to get the material, be- 
cause Mr. Pollia was there on the work with the 
men, and when I returned I promised Mr. Pollia 
that the material would be there, and I think the 
material was delayed. | 

Q. You made two trips to Los Angeles on that 
matter? a “Wes. 

Q. The agreement, Plaintiff’s Exhibit 2, Items 
1, 2, and 3, [94] the work to the pits, what type of 
work was inside of the pits? 

A. Inside of the pit, if I remember correctly, it 
was primarily the work of the Aqua people, certain 
equipment that belonged to the Aqua, who were 
supposed to do the installation. 

@. In other words, the Aqua people had their 
own material and own equipment? 

A. Certain part, ves. 

@. That work was done by the Aqua people? 

A. Yes. 

Q. Do you know of your own knowledge whether 
or not the Aqua people actually had some of the 
mechanies doing the work on the inside of the pits? 

A. Yes, they had a man there; I don’t know 
just when he started, but I would sav about the 
middle of July, or maybe sooner, putting in some 
special equipment inside the tank, inside of the pit. 
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Q. Do you know, of your own knowledge, that 
the Aqua mechanic, or whatever his legal status 
was—do you know whether or not the Aqua people 
who were doing the work on the inside of the pit 


with their equipment, was the connecting up of the 
installation to the pit? 

A. Well, it was connected with the installation 
of the pit. 

Q. Who did the connecting up of the Aqua work, 
the Aqua man, or Mr. Pollia? 

A. The Aqua man did some of the work. 

Q. How many pits were there? 

A. I think it was—if I saw the plans I could 
tell better. [I will have to count them on the plan. 
We had sixteen pits, one on top of each tank, and 
then I beheve there was a general pit connecting 
two tanks, which supplied two or four—it was eight 
on one side, sixteen, and they had three or four 
others. 

Q. All these pits were dug out in the ground, 
were they? A. Yes. 

Q. And at the bottom of the pit you put a large 
metal storage tank? 

A. There were sixteen, they were on top, stor- 
age tanks. [95] 

Q. Let us start at the very bottom. First of 
all, you had the storage tanks, is that right? 

A. The steel tanks, 25,000-gallon steel tanks. 

Q. Then on top of the steel tanks you had what? 

A. A concrete pit. 
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Q. What did you have on top of the concrete 
ian A. That is the tank with the cover. 

Q. 25,000-gallon steel container or tank? 

A. Gasoline tank. 

Q. Which would be connected with some equip- 


ment or valve in the pit? A. Yes. 
Q. On top of this pit was a spout of the auto- 
mobile type? A. Yes. 


Q. Then on top of the pit, on the surface of 
the ground, you had a cover? 

A. A wood cover. 

Q. What was the special equipment in the tank, 
itself, the equipment in this rectangular pit? 

A. The tank, itself, and each side of the tank, 
there was special equipment installed by the Aqua 
people, and then it came up and connected inside 
of the pit. 

Q. So the 25,000-gallon steel tank and all the 
equipment in the pit was all Aqua work, is that the 
idea ? A. ‘To install the tanks. 

@. And the connection of the work in the pit? 

A. Special equipment, yes. 

Mr. Doyle: Cross-examine. 


Cross-lixamination 
Mr. Harloe: Q. About what percentage of the 
fittings in the pit was special equipment of the 
Aqua people, was it approximately a quarter, one- 
third, one-half, or what? 
A. I eould not tell you exactly, because I don’t 
remember. [96] 
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@. You don’t remember ? A. No. 

@. Now, then, Mr. Ceriat, let me ask you this 
question with reference to your negotiations with 
Mr. Pollia, for the purpose of having him enter into 
a contract, you had certain conversations with him 
and certain negotiations with him relative to a con- 
tract, didn’t you, first? 

A. Yes, checking the drawings. 

Q. Checking the drawings and going over them 
to see what there was to be done, and then after 
that he gave vou a figure? A. Yes. 

@. Thereafter you wrote to the Flotation Sys- 
tems in Los Angeles, giving them the quotation, or 
what Mr. Pollia had agreed to do, didn’t you? 

A. No, first I sent a letter to Los Angeles, ask- 
ing if they would be interested to take a bid. 

Q. After all that had taken place, then you and 
Mr. Polha took the plans and specifications, and 
Mr. Polha gave you a figure as to what he would 
do it for? 

A. Mr. Henry wrote me a letter for Pollia to 
submit a price, and when he submitted me that 
price I checked it, and I wrote out the form of 
the bid, and it seems we did not get together. 

Q. I do not think I make myself clear. After 
all of that was done, Mr. Ceriat, then Mr. Pollia 
and vou did check over the work that was to be 
done, and Mr. Pollia said, ‘‘I will do it for so 
much,’’ did he? 

A. Well, we checked exactly what work was to 
be done with Mr. Snyder. 
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Q. But, in any event, on May 23 you did write 
to the Flotation Systems in Los Angeles, didn’t 
you? A. Right. 

Q. is this the letter that you wrote with ref- 
erence to that? A. Yes. 

Q. That is the letter that you wrote to them? 

A. Yes. , 

The Court: We will take our ten-minute recess. 

(After recess.) [97] 


Mr. Doyle: Q. My. Ceriat, Mr. Harloe wants to 
interrogate you about a letter here which is dated 
May 23, 1940. Is that a letter that vou had some- 
thing to do with, or wrote to the Flotation Sys- 
tems ? A. Yes. 

@. Is that your signature? i. Wess 

Q. Is there any other signature appearing on 
there? mm No. 

Q. There is nothing on there which shows Mr. 
Pollia’s signature? 

A. No, that is my proposal, I sent over to the 
Flotation. 

Q. That has nothing to do with Mr. Pollia. 
That is the proposition that vou wrote to Flotation 
to have Mr. Pollia accept? A. Yes. 

Q. Mr. Pollia would not accept it? 

A. JI sent them this letter, and then when they 
answered me they said to have Mr. Polha draw 
the contract, and this is the one I sent down to Los 
Angeles. 

Mr. Harloe: Q. Mr. Ceriat, up until the time 
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that you wrote this letter to Flotation Systems and 
sent it to Los Angeles, you had been negotiating 
with Mr. Pollia for this contract, hadn’t you? 

A. We had been discussing it. 

@. At that time had you discussed the ques- 
tion of installing equipment in the pits with Mr. 
Pollia? 

Mr. Doyle: Just a minute. At this time the 
plaintiff will object, upon the ground that the docu- 
ment upon which the witness is being interrogated 
is dated May 23, 1940, and was a document which 
was transmitted by this gentleman to his employer 
at Los Angeles. There is nothing in the document 
to show that Mr. Polha had any knowledge of it, 
or that he was bound by it, or participated in it, 
and on the contrary, the evidence shows he did not 
accept it. 

The Court: This question is directed to whether 
he did have any conversation. [98] 

Mr. Harloe: That is correct. 

Mr. Doyle: We object to it as being immaterial, 
irrelevant and incompetent. 

The Court: For the present I will permit that 
question subject to the objection. You ean renew 
that objection later. 

Mr. Harloe: Will you read the question? 

(Question read.) 


Q. Do you understand that question, Mr. Ceriat ? 
A. I would say no, because I am proposing the 
contract. 
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}. What I am trying to get at, Mr. Cemat, is, 
you suggest in this letter that Mr. Pollia proposed 
to do this work. 

A. Well, l should say I proposed to have Pollia 
accept that contract. 

Q. You proposed to have Pollia accept that 
contract ? ime Ves. 

Q. After you sent this letter to Flotation Sys- 
tems they wrote you a letter about it, didn’t they? 

A. Yes. 

@. Do vou remember what that letter said? 

A. { believe Mr. Henrv wrote me a letter and 
asked me to have Mr. Pollia draw a contraet ac- 
ceptable to him. 

@. J show you a letter here for the purpose of 
refreshing your memory, Mr. Ceriat. You had more 
than one bid from Mr. Pollia, didn’t you? 

A. Well, = don’t remember. 

@. Do you remember whether or not he had 
made an offer which was not acceptable, and then 
he made a subsequent offer, or another offer? 

A. There were two or three discussions. 

The Court: The question was about an offer, and 
the answer referred to discussions. Do you want 
an answer to the question? 

Mr. Harloe: Q. Do you remember whether or 
not there was more than one offer by Ma. Pollia? 

A. Na, I don’t remember. 

Q. You don’t remember ? A. No. [99] 
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@. Do you remember writing this letter to Flo- 
tation Systems? Does that refresh your memory ? 

A. Yes. ‘‘We have just received another bid 
from Mr. Pollia, who gave us the previous bid of 
89 cents per foot for laying all gasoline and water 
lines.’’ 

Q. Does that refresh your memory as to 
Whether or not you had more than one bid by Mr. 
Pollia ? 

A. Well, it would probably be in one bid, but 
Pecorrection On a bid. 

Q. <A correction on a bid? 

A. I would say that, myself. 

Q. After this letter you received a reply from 
Flotation Systems with reference to this letter, 
did you, Mr. Ceriat ? pecs, 

Q. Do you remember what that reply was? Does 
that refresh your recollection? 

A. The reply seems to be from Kalte, of the 
Flotation Systems. I thought it was Jim Henry 
that replied, because usually—— 

Q. Never mind about usually. I don’t want 
the record to show what usually was done. This 
letter refreshes your memory, does it? 

A. Yes. 

Q. After you received this letter from Flota- 
tion Systems, did you again take the matter up 
with Mr. Pollia? 

A. Well, I think Mr. Pollia and Mr. Sider 

@. Never mind that. Did you again negotiate 
with Mr. Pollia? A. I do not think go. 
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@. You do not think so? A. No. 

Q. Not after receiving this letter? 

A. I don’t remember. 

@. You don’t remember whether you did, or 
not? A. No. 

@. Now, were you present when this contract 
was drawn up? 

A. At the final contract I was not present. 

Q. At the final contract, you were not present 
when that was drawn up? A. No. 

Mr. Harloe: If your Honor please, I will offer 
these two [100] letters in evidence and ask that 
they be admitted as defendants’ exhibits next in 
order. . 

Mr. Doyle: To which the plaintiff renews the 
objection on the ground stated, and on the addi- 
tional ground the witness’ testimony, so far as 
these two letters are concerned, they are purely 
between this witness and his employer, at Los 
Angeles, and not in any way binding on the plain- 
tiff, who had no knowledge of them, and did not 
participate in them. 

The Court: For the present they may be marked 
for identification and we will take the legal matter 
up later. 

(The letter from Eugene Ceriat to Flotation 
Systems, dated May 23, 1940, was marked ‘‘ De- 
fendants’ Exhibit B for Identification.’’) 

(The letter from F. EK. Kalte, dated May 24, 
1940, is marked ‘‘Defendants’ Exhibit C for 
Identification.’’) 
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Mr. Harloe: That 1s all. 


Redirect Examination 

Mr. Doyle: Q. I neglected to ask you on direct 
examination, after Mr. Pollia commenced work 
on Plaintiff’s Exhibit 2, which was an agreement 
finally exchanged on May 28, 1940, there were extra 
work orders issued. Were you familiar with the 
fact that there were extra work orders issued ? 

A. How do you mean? 

Q. Mr. Pollia finally gave you this agreement 
of May 28, 1940, which is marked Plaintiff’s Ex- 
nuenky 2s A. Yes. 

Q. Which vou approved, and which Mr. Henry 
O.K’d. A. Yes. 

@. After that agreement, is it not a fact of 
your own knowledge, that vou know, that the Flo- 
tation Systems issued a number of extra work or- 
ders on the job over there? 

A. I think I signed one or two, myself. 

Q. I see you signed one, No. 280. Did you see 
these extra work [101] orders as they came in, or 
did they come in through you, or were they given 
directly to Mr. Pollia? 

A. The one that I signed came through me; the 
others did not. 


Reeross Examination 
My. Harloe: Q. Mr. Ceriat, during the time of 
these negotiations with Mr. Pollia with reference 
to the work, you were the one in charge represent- 
ing the Flotation Systems, weren’t you? 


124 Flotations Systems, Inc., vs. 


(Testimony of Eugene Ceriat.) 

A. I was supposed to be, yes. 

Q. You were supposed to be the man in charge? 

A. Yes. 

@. And all of these communications from Flo- 
tation Systems, and in answer to your letter, were 
addressed to you? 

A. They came to the office. 

@. They came to the office addressed to you, and 
you were the man in charge there? 

A. Well, I was the man in charge of the job, 
yes. 

Mr. Harloe: That is all. No further questions. 

Mr. Doyle: That is Plaintiff’s case, your Honor. 

Mr. Stark: So far as my people are concerned, 
I have only the presentation of one document, Mr. 
Harloe. You have an original letter in your file 
of October 29, 1940, addressed from my firm to you? 

Mr. Harloe: I think I have. 

Mr. Stark: You recall that that letter that you 
were willing to stipulate that this is a copy of it 
and I could use a copy? 

Mr. Harloe: I think I have the onginal. What 
is the date? 

Mr. Stark: October 29, 1940. 

Mr. Harloe: Yes. 

Mr. Stark: The intervenor wishes to offer in 
evidence, 1f your Honor please, a letter dated Oc- 
tober 29, 1940, addressed [102] to Mr. Harloe, by 
myself, representing Shanmae Company, a copart- 
nership, which will complete the intervenor’s case. 
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(The letter of Charles M. Stark to John 
Harloe, dated October 29, 1940, was marked 
‘“Intervenor’s Exhibit 2.’’) 


Mr. Harloe: Mr. Stark, have you any objection 
to my putting in evidence my letter to you dated 
November 15, 1940? 

Mr. Stark: No. 

Mr. Harloe: Have you the original? 

Mirestark: Yes. 

Mr. Harloe: I will offer in evidence, with ref- 
erence to the Intervenor case, the letter of mine 
to Charles M. Stark dated November 15, 1940. 

The Court: It may be admitted. 

(The letter was marked ‘‘Defendants’ Ex- 
rallenti, Bea 


Mr. Doyle: I do not presume that the stipula- 
tion between Mr. Stark and yourself about the 
items involved in the complaint in intervention in 
any way involves the plaintiff? 

Mr. Harloe: No, that is between Mr. Stark and I. 


EDWARD C. SEYMOUR, 
Called for the Defendants; Sworn. 
Mr. Harloe: Q. Your residence, Mr. Seymour, 
is what? 


A. 136 North Deer Drive, Los Angeles. 
Q. And your business or occupation ? 
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A. Manufacturer and contractor. 

Q. Of what products? 

A. Of bitumen products. 

Q. One of your products is the wrapping of 
pipe? A. Yes. 

@. Now, you are familiar with the Alameda 
Airport Job? i. Wes: 

Q. You were there on the job at times? 

A. tee: 

Q. Now, you furnished the pipe or wrappings 
of the pipe for that [103] job? 

A. I furnished the wrapping machine and the 
labor and the material for wrapping the pipe. ~~ 

Q. And wrapping of pipe? A. Yes. 

Q. And you wrapped the pipe under inspection 
by the Naval authorities, did you, Mr. Seymour? 

A. Yes. 

Q. After you wrapped the pipe what did you 
do with it? 

A. We stacked it in a stock pile. 

@. Did you see any of that pipe being installed 
in the trenches? A. No. 

@. Mr. Seymour, do you know how many feet 
of pipe you wrapped, approximately ? 

A. Well, I could not be quite sure, 1t would be 
an estimate, I would say about between 9000 and 
10,000 feet. 

Q. Now, then, Mr. Seymour, you saw that pipe 
wrapped. ‘The specifications called for it to be 
wrapped in a certain manner, did they not? 
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A. Yes. 
Q. And you did wrap it according to those 
specifications ? ame Y es. 


Q. Will you just give us now, briefly and 
quickly, what the wrapping consisted of? 

A. It had to be sand blasted and then it had 
to be primed with a coal tar, then it had to receive 
two coats of coal tar enamel, and then there was a 
15-pound wrapping of coal tar straight asbestos 
felt. 

Q. What do you mean by 15-pound wrapping, 1s 
that 15 pounds per foot? 

A. No, that is a description of the weight per 
hundred square feet. The weight of the wrapping 
there was known as 15 pounds per hundred square 
feet. After that was applied then there was a 
final wrapping of Craft wrapping paper. 

Q. Of Craft wrapping paper? 

A. Just plain wrapping paper; that would be 
plain paper, I guess you would eall it. 

Q. In the handling of the pipe, generally speak- 
ing, what part of the wrapping would become 
bruised so that it would have to be [104] done over 
again ? 

A. Well, all machine-wrapped pipe, after it is 
wrapped, of course, has to be handled carefully; 
otherwise, damage to the wrapping will occur. The 
specifications on that job, as I reeall them now, 
specifically covered that phase, that the pipes had 
to be handled by the contractor doing the laying 
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in such a manner that the wrapping was not in- 
jured. 

Q. Now, if in the installation of that pipe in 
the trenches the pipe was dragged or battered 
about, would that wrapping have to be replaced 
or could that be patched? 

Mr. Doyle: Objected to as being immaterial, ir- 
relevant, and incompetent. The witness did not 
see the pipe being laid in the excavation, and how 
eould he answer that question ? 

Mr. Harloe: I am just asking the question. 

One of your items in the bill of particulars is 
patching of pipe. 

The Court: I will allow the question subject to 
the objection. 

A. Under normal procedure it should not be 
much of a job to patch it up, if it is cracked any 
place, it occurs quite frequently; all pipe line con- 
tractors are familiar with that, and it should not 
be much of a job patching up any fractures that 
are made in the wrapping. In these the particular 
specifications the Craft paper would probably be 
more damaged, which was the last portion of it, 
than anything else, because the specifications pro- 
vided that 


when I say ‘*the speeifications,’’ I mean 
the Navy specifications—as [ recall it provided for 
patching at intervals. 

@. What do you mean by that? 

A. Normally we would stick the last coating of 
the paper tightly to the other felt wrapper, which 
I explained to you, and in these particular speci- 
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fications the Navy only wanted it at intervals. The 
principle [105] back of that was if the paper were 
loose the paper afforded some cleavage so that 
when the soil settled around it, instead of that 
loose layer of paper being an integral part of that 
coating, it was a loose wrapper, so that it would 
pull away when distorted the main part of the 
coating, or main part of the wrapping. 

@. That being so, it would take very little jar 
to tear part of that loose wrapping paper? 

A. I would say so. 

Q. Now, what would be the cost of replacing 
that last wrapping paper which you say was loose, 
as compared to the other factors going into the 
wrapping? 

Mr. Doyle: Objected to as being immaterial, ir- 
relevant, and incompetent. The second objection 
is that what the actual coat would be is not before 
the Court, because of the fact that there was a 
special order executed between the plaintiff and 
the defendant. 

The Court: He may answer subject to the ob- 
jection. 

A. You mean what would be the cost of labor 
and material in replacing that? 

Mr. Harloe: Q. No, just the outer paper. 

A. It would be very small. Do you want me to 
guess at that approximate figure it might cost? 

Q. I will withdraw that question and put it this 
way: The cost of the replacing or patching the 
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outer paper 1S a very nominal one, as compared 
with the wrapping? A. Very nominal. 
Mr. Harloe: That is all. 
Mr. Doyle: No questions. 
The Court: We will take an adjournment now 
until tomorrow at 10:00 o’clock a. m. 
(Adjournment to tomorrow, Wednesday, 
February 18, 1942, at 10:00 o’clock a. m.) [106] 


Wednesday, February 18, 1942 
10:00 o’Clock A.M. 


The Court: You may proceed. 


ARTHUR F. SNYDER, 
Called for the Defendants; Sworn. 


Mr. Harloe: Q. Mr. Snyder, what is your res1- 
dence ? 

A. 5214 California street, San Francisco. 

@. You are in the employ of the Flotation Sys- 
tems, Inc. ? A. Yes. 

Q. And have been for how long? 

A. Sinee March, 1940. 

Q. You were in their employ and on the job at 
the Alameda Airport? 

A. Yes, during the entire time that the contract 
was in progress, under construction. 

Q. When the work was under progress? 

A. Yes. 
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Q. Mr. Snyder, Plaintiff’s Exhibit 2 in evidence 
is the contract on the letterhead of Andrew A. 
Polha. I ask you to examine that. A. Yes. 

@. Did you actually type this contract ? 

A. Yes, I am quite sure that I did. 

@. You are quite sure that you typed the con- 
tract. At that time were you in charge of the work 
for the Flotation Systems ? A. No, I was not. 

@). Who was? A. Mr. Eugene Ceriat. 

Q. What was your official position at that time? 

A. My official position was, that is, I was ear- 
ried on the company’s payroll as an engineer. How- 
ever, that was at a time when IJ had just started em- 
ployment with the Flotation Systems, I had just 
been employed for a month, or two months, and 
my duties were largely clerical at that time, be- 
cause I was learning that [107] particular part of 
the business, you understand. 

@. At the time that this contract was drawn up, 
your actual duties at that time were practically 
clerical ? A. That is right, yes. 

@. Now, with reference to the provisions of this 
contract with respect to the details of the different 
items, where did vou obtain the information for 
the purpose of drawing up this contract ? 

A. Mr. Pollia brought a contract that he had 
written, himself, a proposed unsigned contract, and 
it was from that contract that we arrived at cer- 
tain provisions. 

@. I show you Plaintiff’s Exhibit No. 1 for 
Identification. 
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A. Yes, I believe, I am quite sure that is the 
document from which the actual contract was 
drafted, after certain revisions were made. 

Q. Did you have any negotiations with Mr. 
Pollia prior to the time that you received this draft 
of a contract from him, with reference to what 
should or should not be in the contract? 

x No, sot atall: 

Q. Do you remember who did for your com- 
pany? 

A. Yes, Mr. Ceriat and Mr. Polha had been in 
conference with each other, and had had consider- 
able diseussion about the doing of the work. 

(). And from that discussion, then, you received 
this form of contract, Plaintiff's Exhibit 1 for 
Identification ? A, That is right. 

@. Did vou have anything to do with the 
changes from this draft to the contract that was 
drawn up? 

A. Yes. As I veeall, the three of us, Mr. Ceriat, 
Mr. Polha, and myself, discussed the original con- 
tract, and as I recall the wording, the actual word- 
ing of the original, that 1s, Exhibit No. 1, did not 
suit me, and I suggested some revisions m the word- 
ing to make it [108] read better. 

@. Make it read better? A. Yes. 

Q. After this contract, Plaintiff's Exhibit No. 
2, was drawn, did you have anything to do with 
transmitting it to the head offiee at Los Angeles 
for signature by Flotation Svstems? 
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A. Yes. I typed Mr. Ceriat’s letter of submis- 
sion and sent it down, mailed it. 

Q. Mailed it? A. Yes. 

Q. Now, this contract was received, and Mr. 
Pollia commenced the operations called for under 
the contract? 

A. Yes, very soon, either the day before or that 
day. 

Q. Were you there continually from the com- 
mencement of the work by Mr. Pollia until the 
completion of the contract? A. I was. 

Q. You were there every day? 

A. Well, possibly I might not have worked on 
some Sundays, or Saturday afternoon I might not 
have been there. 

Q. But most of the time, practically all of the 
time vou were there? A. Yes. 

Q. You saw Mr. Polha doing this work? 

A. Yes. I was there practically every bit of the 
time that his men were on the job. 

Q. When was the first time, if you remember, 
that changes were made by the Navy authorities 
in charge for the doing of the work? 

A. I don’t remember the exact date, but it was 
probably soon after the start of the work; there 
were a great many changes involved in the job; the 
Navy changed the specifications, that is, their de- 
sign on some of the pipe work, quite frequently, 
and all during the job there were additional work 
change orders from the Navy. 

Q. I might start at the first change order that 
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was received by you from the Navy; necessarily, 
you acquainted Mr. Pollia [109] with that change, 
did you not? 

A. That is right, it was necessary to do so, be- 
cause we had to revise our own plans and see that 
the work was done in accordance with the changes 
that were made. 

Q. What did Mr. Pollia do, if anytime, wag 
reference to those changes? 

A. Well, if the changes involved no additional 
work he did nothing but if the changes involved 
additional work, inside of the pits or elsewhere, he 
immediately demanded an order authorizing him 
to do this extra work not included in his contract. 

(). That was perfectly proper for him to do, 
with extra work, was it, Mr. Snyder? 

A. Yes, it was, because at that time a number 
of these changes did involve extra work. Mr. 
Pollia made his original estimate from the original 
plans and specifications, and, naturally, if subse- 
quent changes in the specifications involved more 
work he was entitled to extra pay for such extra 
work. 

Q. I show vou here Plaintiff's Exhibits No. 3 
and No. 4, Order 273 and Order 274, and ask you 
to look at those and see if vou know what they are. 

A. Yes, these are in my handwriting. These are 
signed by Mr. Kalte. These are both orders for 
work to be done in certain fueling pits at the end 
of the gasoline line. 
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(. Were these fueling pits which these work 
orders cover in the original contract ? 

A. There was no mention made of these fueling 
pits in the original contract, no. 

@. The original contract called for pits A, B, 
C, D, and E. nee Rietiismight, 

@. Now, in these work orders that I have just 
shown vou, are those pits designated ? 

A. No, those are pits F. 

@. And these Orders 273 and 274 apply to work 
to be done in [110] pit F? A. That is right. 
And were not in the original contract? 
iaes rie ht 
And were necessarily extra? 

That is right. 
You are familiar with these plans and speci- 
fications, are you, Mr. Snyder? 


OPOoPSO 


A. Yes, I was familiar with them. 

Q. Do these plans and specifications show fit- 
tings to be installed in the pit? 

A. This one sheet of the plans shows the lay- 
out of the pipe, and the other shows the detail of 
the fittings in the pits. 

Q. In those pits the Aqua people were to in- 
stall certain patent valves? 

A. They were to install and did install certain 
patent valves in the pits. 

Q. Approximately what amount of the fittings 
and installation in the pits was done by the Aqua 
people, what percentage would that be? 
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A. Of course, it was be a little bit difficult, as 
you know, to say by way of money value what it 
is, but, generally speaking, I would say 50 per cent. 
of the equipment in the pits was Aqua patent equip- 
ment, 40 to 50 per cent. 

Q. And the other 50 or 60 per cent. of the fittings 
that went into the pits, were they known, commonly 
known as standard fittings and pipe? 

A. Absolutely, you can find them all in any 
pipe supply catalog. 

Q. While you were on the job did vou give Mr. 
Pola any extra order, or any order, for the in- 
stallation of those fittings in the pits? A. No, 

Q. I am speaking now, and you are referring 
to those shown in the plans and specifications? 

A. ‘Miatasmuehit. 

@. Whenever any change was made by the Navy 
Department for the installation of those fittings in 
the pits, you did give Mr. Pollia a work order? 

A. ‘That is correct, whenever anything [111] 
came up, any work not covered by the original plans 
and specifications, we did give orders covering that 
extra work involved by the changes involved. 

@. Did My. Pollia install any fittings in the pits 
before any change took place? 

A. You mean before any of these changes from 
the Navy took place? 

Q. Yes. 

A. Iam reasonably sure that he did. Of course, 
the time clement is a little bit difficult to recall. 

Q. Well, let me put it this way: Was there ever 
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any question raised by Mr. Pollia with you that 
he was not to install these standard fittings in the 
pits? 

A. No, there was never any question raised dur- 
ing the first, let us say at least not during the first 
month of construction. 

Q. Approximately what percentage of fittings 
in the pits had Mr. Pollia installed before he raised 
any question as to whether that was contained in 
his contract, or not? 

A. Roughly speaking, I would estimate 80 per 
eent, that is, fittings in addition to those installed 
by the Aqua Company. 

Q. That is what I mean, all my questions are 
along the line that those were fittings that the Aqua 
Company were to install. A. That is right. 

@. Those fittings were a patented article of their 
own make? 

A. Yes, and they had an employee ght on the 
job. 

@. And his name was Mr. Johnson? 

A. That is right, O. H. Johnson. 

@. When was the first time that you knew that 
Mr. Pollia claimed that the installation of these 
fittings in the pits was not in his contract? 

A. When Mr. Pollia submitted a bill at the field 
office at Alameda to Mr. Kalte, and we saw that 
he had listed on this bill itemized charges for work 
installing all [112] of these fittings in the pits, that 
is the first knowledge that I had that it was his 
intention to charge us for those fittings in the pits. 


138 Flotations Systems, Inc., vs. 


(Testimony of Arthur F. Snyder.) 

Q. That bill was for fittings already installed, 
was it? A. Yes. 

Q. Did he request from you any work order 
for the installation in those pits for which that 
bill was presented prior to the date of that state- 
ment? 

A. Absolutely not, only for the changes that the 
Navy had made. 

Q. Now, Mr. Snyder, you have seen the bill of 
particulars filed in this matter by Mr. Pollia? 

A. Yes, I have. 

Q. I gave you a copy of it. 

A. At one time I had a copy of it. I do not 
believe I have a copy in my possession right novw. 

@. I will give you another one. Have vou a copy 
there, Mr. Doyle? 

Mr. Doyle: Yes, I have a copy. 

Mr. Harloe: @. I hand you now what is a copy 
of the bill of particulars filed in this matter, and 
ask you to examine it, Mr. Snyder. 

A. Yes. 

@. Now, after receiving that bill of particulars 
did you compile the data of the work that was done, 
and how it was done, with reference to that bill of 
particulars ? evel col 

@. You compiled it, yourself? 

A. Yes. I kept a rather complete record of all 
the transactions with regard to Mr. Pollia’s con- 
tract, and from my record I compiled a eomplete 
record of things on each of these items that are on 
this bill of particulars. 
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Q. I call your attention to the first item on the 
bill of particulars, ‘‘Extra—Wrapping joints and 
fittings as per agreement $663.60.’’ Is that item 
correct ? 

A. Not quite aecording to my records. You 
might say substantially correct, but not quite. If 
I may refer to my records, I will. [113] 

@. These are the records that you compiled, 
yourself ? 

A. That is right. At one time on the job, I 
don’t remember exactly when, Mr. Pollia and my- 
self went over the plans, and we made notations 
regarding the number of joints that were wrapped, 
and from my records, extending them at the unit 
prices shown in the contract of Mr. Pollia, as I 
show it it is $657.67, instead of $663.60, just a minor 
difference there. | 

@. Take the next item, ‘‘Welding joints.’’ 

A. I have nothing in my record to indicate why 
that should be charged for welding any joints, other 
than those covered by extra orders in subsequent 
items on this bill of particulars, as it was our under- 
standing, and I believe it is plainly stated in the 
contract, that the laying of pipe and installing of 
pipe and fittings, ete., included the welding of the 
same. So, with regard to this item for welding 
joints, we have no knowledge of what that might 
constitute, or why that should be charged. 

Q. In other words, in the first item, No. 1 of 
the contract, there is a clause, ‘‘Welding and test- 
ing all joints’’? 
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A. That is right, that is included in the con- 
tract. ‘here were extra joints that were welded 
which are covered by subsequent items on this bill 
of particulars. 

@. Now, the next item is, *‘Rental of crane $8 
per hour, $164.’’ 

A. My record shows that that crane was used 
2014 hours, and it was my understanding with Mr. 
Pollia, and I do not believe I have a written agree- 
ment to that effect, but it was understood at the 
time that the rental of the crane was $7 an hour, 
and not $8. 

Q. $7 and not $8? 

A. Yes. Other than that, the item is substan- 
tially correct. 

@. Instead of $164, it should be $143.50? 

A. That is correct, [114] according to my 
records. 

@. The next item is, ‘‘Rental of crane, $404." 

A. The same thing applies to that. 

Q. How many hours does it show for this rental 
from your records? 

A. The bill of particulars did not state the num- 
ber of hours, but my reeords show 5014, which we 
have ealeuwlated at $7 an hour, the extension of 
which was $353.50. It shows $404 on the bill of 
particulars. 

Q. The next item on the bill of particulars is 
‘Patch pipe wrapping, July and August, $1760.” 
While vou were on the job you necessarily saw the 


U.S. for Use of Andrew Pollia 141 


(Testimony of Arthur F. Snyder.) 
work that was going on, and the necessity of in- 
stalling the pipe in the trenches? A. Yes. 

Q. The contract provided that the Flotation Sys- 
tems would furnish the material, most of it? 

A. Yes. 

@. Practically all of it. And one of the pro- 
visions was that the Flotation Systems, itself, would 
wrap the pipe, or cause it to be wrapped ? 

A. Ido not know whether there is anything that 
states that, but it was definitely understood by all 
parties that we would furnish the pipe wrapping. 


Q. Furnish the pipe wrapping? A. Yes. 
@. You were there on the job and saw the pipe 
wrapping, did you? A. Yes, I did. 


Q. Who wrapped the pipe? 

A. Well, the Non-corrosive Products Company, 
of Huntington Park, wrapped it all under the su- 
pervision of Mr. Edward Seymour. 

@. Was all of the pipe furnished by the Flcta- 
tion Systems under and pursuant to the contract 
wrapped by the Non-corrosive Products Company? 

A. All exeept 120 feet of 4-inch pipe; we ran 
short of 4-inch pipe and J had to buy 120 feet 
locally, which was wrapped by Mr. Pollia. [115] 

@. And all of the other pipe, other than the 120 
feet, was wrapped by the Non-corrosive Products 
Company ? 

A. Yes, all but 120 feet was wrapped by them. 

q. That came in a wrapped condition? 

A. In a wrapped condition, and was carefully 
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stacked in a stock pile at a central location on the 
job. 

Q. Now, during any time that vou were on the 
job, did Mr. Pollia request from you any order for 
Wrapping any pipe other than the 120 feet that you 
spoke about ? 

A. Yes, at one time he did. He claimed at one 
time that he had found a few spots on this pipe— 
there was approximately 10,000 feet of pipe, and he 
found a few spots which had to be rewrapped. He 
said at the time that the paper had come off by the 
time he got the pipe to the trench. 

Q. Let me understand you. You mean the outer 
eoating of paper had been dislodged or bruised and 
it was necessary to wrap that? 

A. As I recall it, yes. That was the only part 
of it wrapped, that was damaged, so that Mr. Pollia 
contended that it was not properly supplied by the 
Non-corrosive Products Company. 

Q. Was there any time during the installation of 
this pipe by Mr. Pollia that any claim was made 
by him or that he ealled vour attention to the fact 
that the wrapping of the—the felt wrapping and 
tar paper had been dislodged so that it had to be 
rewrapped ? 

A. Not that I recall. The only thing I ¢an re- 
call is his calling my attention to the condition of 
the paper on the outside of the pipe. 

Q. Take the next item, ‘‘Pateh pipe wrapping 
in September.’’ Would that next item be the same 
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as the item just before it in the bill of particulars? 

A. Yes. 

(). Now, going back to this 120 feet of extra 
pipe that you had [116] to purchase and wrap, did 
Mr. Pollia, himself, wrap that pipe, or did he have 
it wrapped? 

A. He engaged the A. R. Reid Company, of San 
Francisco, to come over and wrap it. 

Q. You saw A. R. Reid Company on the job 
wrapping the pipe? A. Yes. 

Q. Do you know what the cost of wrapping that 
120 feet of pipe was? 

A. I believe I have a notation on it, here—No, I 
do not have a segregation of that particular item. 
JT did have this information. 

Q. Let me ask you this question, do you know 
whether or not the Flotation Systems paid A. R. 
Reid Company directly for this work that they did 
for Pollia? 

A. Yes, they did, because A. R. Reid Company 
requested us to pay them and deduct it from the 
money that was owing Mr. Pollia. 

Q. And pursuant to the authority that I told you 
IT had received from Mr. Theodore Tiamba, who was 
representing Mr. Pollia at that time, you paid that 
bill? A. JI requested them to pay it. 

Q. It was paid, in the sum of $870.52? 

A. $887.52. 

Gm tat is correct. A. Yes. 

Q. Now, the next item is ‘‘Wrapping pipe, $36.”’ 
That is Extra No. 7, you have it marked there. 
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A. That item is correct. 

©. What was that for? 

A. That was for the 120 feet of 4-inch pipe that 
{ mentioned previously. 

Q. The next item of the bill of particulars is, 
‘‘Distributing gasoline and water piping, $375.”’ 
Do you know what that is, or what it represented ? 

A. No, I do not understand why the company 
should be billed for that. The water pipe, which 
Was cast iron pipe, was brought in by a trucking 
concern, which consented to lay the pipe, drop it, 
unload it at the side of the treneh, right along where 
the trench was, or was to be dug, so nobody, Mr. 
Pollia nor anybody else, had to move that pipe; it 
[117] was laid right along the trench. 

@. They did have to move it to put in the 
trench ? 

A. But there was no distribution involved. The 
gasoline pipe, as I said before, was received from 
a railroad ear, and was unloaded, and was wrapped 
by the Non-corrosive Products Company, and they, 
in turn, stacked it in a stock pile at a very central 
location on the job. I do not believe it could have 
been stacked at a place more convenient for a sub- 
contractor to use it. 

Q. Let me ask you this question, Mr. Snyder, 
with reference to that item: Did Mr. Polha at any 
time raise any question that he was not supposed 
to distribute that pipe from the place it was stacked 
by the Non-Corrosive Company ? 

A. No, I do not reeall that he ever did. 
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@. Did he ever request an order from you to do 
that ? A. No. 

@. Now, the next item is, ‘‘ Installing temporary 
water line for testing,’’ in the sum of $275. 

A. I have nothing in my records on that item, 
at all. I have no record of having issued any order 
for any such testing line, and I believe you will 
find that our contract with Mr. Pollia states that 
he is to do the testing at his expense, and we had 
no knowledge why there should be a charge for 
testing. 

Q. In other words, the testing and welding of 
all joints and connections to the pit boxes A, b, C, 
D, and EK, could the joints be tested separate from 
the pipe line, itself, Mr. Snyder? 

A. Not very well, no. 

@. In other words, after the line was laid, in 
order to test the joints it would be necessary to 
fill that entire line for the purpose of testing the 
joints, to see whether there was leakage, or not? 

A. That is the only way I know of testing. 

Q. For that item, ‘‘Installing temporary water 
line for testing’’ [118] did Mr. Polha request an 


order from you? A. I have no record of it. 
Q. Have you any recollection that he made a re- 
quest to do that? A. None, whatever. 


@. The next item is, ‘‘Making test caps, $48.” 
A. Well, the same thing applies to that. We 
understood that the contract included testing, and, 
as I recall, any material that Mr. Pollia wanted we 
always supplied. He ealled on us on numerous 
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oceasions. I made special trips over to Oakland for 
material at his request, at such times as he stated he 
was ready to test pipe lines and needed certain 
material. 

@. When he made these test caps, was there any- 
thing said by him to you relative to getting test caps 
for him? 

A. No, the testing was entirely up to him, as a 
part of his contract. 

The Court: When you are speaking of testing, 
was that to satisfy your contract, that they were 
in accordance with the contract? 

A. Well, more particularly, your Honor, to sat- 
isfy the Navy inspectors. 

@. The Navy inspectors were to be satisfied ? 

A. It was required, and, of course, we wanted a 
satisfactory job done, too, but primarily the test- 
ing had to be done to satisfy the Navy inspectors. 

Q. hat is what I wanted to find out, who had 
to be satisfied. A. Yes. 

Mr. Harloe: Q. Your contract with the Gov- 
ernment provided that this work world pass in- 
spection by the Naval authorities ? 

A. Yes. 

Q. As a matter of fact, it provided that if 
would be done under the supervision of and to the 
satisfaction of the supervising engineer of the 
Navy, there, did it not? 

A. Yes, definitely. [119] 

Q. The next item is, ‘‘Cutting and fitting water 
pipe.”’ 
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A. Well, in installmg water pipes and in in- 
stalling any water system, naturally the pipe must 
be cut and fitted. I am unable to understand why 
this item should be included in this bill of particu- 
lars, because I do not understand how anybody 
could take a contract to install a water pipe line 
anywhere without the same cutting and fitting of 
pipe. 

Q. The necessity for cutting and fitting pipe is 
to make the length of pipe conform with the segre- 
gation that is called for, is it not? 

A. That is right. 

Q. In other words, Mr. Snyder, pipe is of stand- 
ard length? 

A. Standard length, or random lengths. 

Q. And it is necessary in installing a water line, 
in order to make it comply with a certain requisite 
number of fittings, to cut some pipe to fit? 

A. Yes. Naturally, the pipe had to be cut to 
the requisite length necessary to fit between Pits 
A and B, as you might see on the plans. 

Q. The next item is, ‘‘Use of civil engineer, $25.”’ 

A. Well, that item is correct, except in regard 
to the amount. Mr. Pollia had a civil engineer on 
the job, or a transit man, as he classified him, doing 
some survey work in regard to the grading of the 
line, and we borrowed the services of this man on 
one occasion that I remember. The only thing I 
have on that is a pencil notation I made at one 
time, I asked Mr. Polha how much we owed him in 
return for allowing us to use the services of his 
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transit man, and he told me $4.35, as opposed to 
the $25 on the bill of particulars. 

Q. The next item is, ‘‘Order 1215,’’ that has 
been put in evidence in this matter. 

A. Order 1215 is the item on the bill of par- 
ticulars. 

Q. I will show you this order, this is Plaintiff’s 
Exhibit No. 7. [120] 
Yes, I wrote this order. 
You wrote that order, yourself, did you? 
Yes. 
Now, that Order 1215 is correct, is it? 
Yes, the order is correct, but the amount on 
the bill of particulars, $241, should be $242. There 
was an error in computing the actual amount of 
that bill. It should be $242 instead of $241. 

Mr. Harloe: May I make that notation right on 
the bill of particulars? 

Mr. Doyle: No. I do not think you should make 


POPOP 


any notation on there, because the witness is testify- 
ing. 

Mr. Harloe: It should be $242. 

Mr. Doyle: In other words, your records show 
that order 1215 as charged for in the bill of par- 
ticulars, $241, should be $242? 

A. That is right. It was authorized and was 
done and the charge of $242 is correct. 

Mr. Harloe: Q. Now, Order No. 278, $770. 
There is no specification or mention of order 274 
in the bill of particulars, and I want to ask you 
relative to that work, Mr. Snyder. We have Order 
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273 in the bill of particulars. Look at Orders 2738 
and 274, as I am going to ask you this question: 
Were they not considered practically the same 
order ? 

A. They are consecutively numbered, and they 
were issued at the same time, the difference being— 
this is rather a technical point, but they applied 
to two different contracts of ours. We had an 
additional contract over there for installing some 
equipment in some additional pits. 273 was on our 
original contract, and 274 covered the order on the 
subsequent contract we obtained from the Navy. 

Q. The amount in the bill of particulars, Order 
273, $770, that contemplates both 273 and 274, does 
it not? 

A. No, it does [121] not. Our Order No. 273 
calls for the installation of equipment in 10 fueling 
pits, and specifies $77 per pit, which makes $770, 
which would be correct if Mr. Pollia had done all 
of the work in those ten pits. The hose reels, which 
are part of the equipment which is put in these 
pits, was not available. 

Q. What do you mean by ‘‘hose reel’’? 

A. The equipment to be installed in these pits, 
and as covered by these orders, included certam 
standard pipe fittings, elbows, flanges, valves, and 
so on, and in addition we had a patent valve, a 
special valve to gasoline meters, and two hose reels, 
the hose reel being a device by which gasoline hose 
was reeled up on a mechanical reel for holding the 
hose. 
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Q. ‘Those were not installed by Mr. Pollia? 

A. No. 

Q. Through no fault of his, though, was it? 

A. No, through no fault of his; they were not 
available at the time he did the other work in the 
pit. 

Q@. And subsequently the installation of those 
hose reels was done by the Flotation Systems, and 
not by Mr. Pollia? A. It was. 

Q. Now, you made a note there of the amount 
of deduction that should have been made in the 
$770 by reason of the non-installation of hose reels 
by Pollia, did you? 

A. I kept a record of the cost that Flotation 
Systems was put to in putting in those hose reels, 
and on the basis of that cost I estimated that a fair 
charge for putting in those hose reels would be 
$10 per reel. There were two hose reels in each 
pit, that would be $20 per pit, and therefore a de- 
duction of $200, which would bring the amount to 
$570, instead $770. 

Q. Order No. 280, $165, that was for extfa. 
wasn’t that, Mr. Snyder? fe, Wes. 

Q. That is entirely correct? 

A. Order No. 280? [122 

Q. I will give it you, Plaintiff's Exhibit No. 5. 

A. Yes. That was a change made in the plans 
and specifications by the Navy, which involved some 
extra cast von pipe line which Mr. Pollia installed. 
The item is entirely correct. 
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Q. Now, Order 1207, $208, is in the same situa- 
TGh, 1S 1t NOL? 

A. That I have not any record of, I do not just 
recall it. 

Q@. I will show you the order and it may refresh 
vour memory, it is Plaintiff’s Exhibit No. 7. 

A. Yes, Mr. Pollia did that work, and it is en- 
tirely correct, $208. 

@. The next item on the bill of particulars is 
a letter dated August 23, 1940, $4903.20. Did you, 
from your records that you kept, make a detailed 
account and statement of the work done in the pits 
which you claimed were not in the original con- 
tract? 

A. Yes, I kept a detailed record of all work, of 
all changes from the original plans and specifica- 
tions, and all additional work that was caused by 
such changes. 

Q. Now, then, what does your record show rela- 
tive to the installation in the pits, other than those 
called for by the original plans and specifications ? 

A. I have that in some detail here in my rec- 
ords; shall I read it item by item? 

Q. Yes, go right ahead. 

A. In what was designated as A Pit, there were 
additional 6-inch flanged joints put in, not shown 
by the original plans. On the hasis of the order 
issued to Mr. Pollia, he is entitled to $3.75. In the 
B Pit, one 6-inch bench weld at 88 cents, 2 4-ineh 
bench welds at 63 cents, a total of $1.26; 2 6-inch 
field welds at $3.60 each, a total of $7.20. Now, in 
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the C Pit, there were 16 of those pits, there were 
48 additional 4-ineh bench welds at 63 cents each, 
or a total of $30.24. The majority of the changes 
were in the D Pit. There [123] were eight of these 
pits. There were 32 additional 4-inch flange con- 
nections in these pits, which at $2.50 each would 
be $80. There were 40 4-inch bench welds to be 
made at 63 cents each, which comes to $25.20. There 
were 16 4-inch bench welds at 88 cents each, whieb 
comes to $14.08; 8 4-inch field welds at $3.60, which 
comes to $28.80, and 8 4inch field welds at $1.75, 
which comes to $14. Now, then, in addition to 
that, in order to put this ecuipment on the tank 
and the openings in the tanks weve not properly 
fitted for this patent equipment, it was necessary 
to do some welding on some nipples that were to 
eo into these tanks, which Mr. Pollia did for us. 

Q. You gave him an order for cach of them? 

A. Y¥es. 

Q. That was considered extra? 

A. That was considered extra, and is covered 
by one of these orders which authorizes him to do 
such extra work as authorized by us at such and 
such a unit price. Now, the amount on welding 
flanges for the storage tanks, 32 6-inch bench welds 
at 88 cents each, a total of $128.16. 32 8-inch at 
$1.13, total of $36.15. 

Q. That totals up $269.73? 

A. I do not have the total before me. 

Q. These detailed amounts that you have just 
given us do not inelude the regular fittings, stand- 
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ard fittings that show on the plans, and fittings 
which Mr. Pollia did place in the pits? 

A. They do not show the fittings in the pits as 
indicated by the original plans, because it does not 
include the fittings as shown by the original plans 
which have been submitted to the Court. 

Q. Now, with respect to the bill of particulars, 
the bill of particulars shows one payment of $7600, 
a second payment of $4737.49, payroll advanced 
$1544 on account of payment due 9/10/40 $1000, 
and omissions for tile drain $2300. The tile [124] 
drain was a change made by the Navy authorities, 
and was omitted ? Bee ait is sieht, 

Q. Who did agree upon the amount that would 
be credited the Flotation Svstems for the amount 
of this tile drain? 

A. I believe it is covered in the original contract 
that if the tile drain is to be omitted that the con- 
tract will be reduced by that amount. In addition, 
we gave him an order authorizing him to omit that; 
then we gave him a letter signed by both Mr. Poilia 
and ourselves—I have a copy of it somewhere 

@. In any event, there is no question but what 
that figure of $2300 for the omission of the tile 
drain is correct ? 

A. No, there is no question about that particular 
item. There is about one of the other items, how- 


ever. 
Mr. Harloe: So that there will be no question about 
it, Mr. Doyle, I have been going over the items in 
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the bill of particulars, and you have set forth a 
eredit from the plaintiff as to the tile drain of 
$2300. 

Mr. Doyle: Yes. 

Mr. Harloe: So that this may be in the record, 
these figures that I have given, there, payment No. 
1, payment No. 2, payroll advanced, on account of 
payment due 9/10/40, and omission for tile drain, 
make the total of $17,191.49, which the bill of par- 
ticulars gives the company credit for. 

Mr. Doyle: Yes. 

Mr. Harloe: Now, payroll advances, which are 
shown at $1544, what should that be, from your 


records ? “A. Siloseso: 
Q. That is shown by your records? 
ay Naess 


@. And that would make the total $17,274.04, in- 
stead of $17,191.49. 

A. My mental arithmetic is not good enough to 
follow you. [125] 

Q. That is a question of addition and subtrac- 
tion. 

The Court: I think this is a good time to take 
our recess of ten minutes. 

(After recess :) 


Mr. Harloe: Q. Mr. Snyder, at one time dur- 
ing the course of construction of this project there 
was a meeting held with the Commander of the 
United States Navy? A. Yes. 
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Q. Do you remember approximately about what 
time that was? 

Mr. Doyle: Just for the purpose of refreshing 
his memory, give him the date but do not give him 
the letter. 

Mr. Harloe: Q. There was a letter written by 
Flotation Systems to Commander Siebert on the 
17th of September, 1940. Does that refresh your 
memory with respect to that meeting ? 

pees: 

Q. Was that meeting held with reference lo a 
dispute as to what work should be done, or was it 
held by reason of the fact that there was labor 
trouble ? 

A. It was held by reason of the fact that om the 
job, we were under a penalty with the Navy, and 
were unable to proceed on the job because of labor 
trouble. 

@. That letter was written and the meeting was 
held with Commander Siebert for the purpose of 
getting away from any penalty that might be 1m- 
posed by reason of delay on the job? 

Mr. Doyle: I object to the question as leading. 

Mr. Harloe: @Q. What was the reason of that 
meeting, Mr. Snyder? I withdraw the question and 
will put it this way: What gave rise to that mect- 
ing, and how was it brought about? Tell us about it. 

A. Commander Siebert was in charge of the 
entire project, there, and the letter was written and 
the meeting was held as a last resort on our part, 
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in an attempt to have some way to proceed with the 
work and to avoid further penalty [126] upon us. 
In other words, we thought that possibly we could 
get Commander Siebert to exert his influence to 
help us in this situation, where we were at a stand- 
still. 

@. Was the standstill of the work, work that 
Mr. Pollia was doing? 

Mr. Doyle: Objected to as leading and sug- 
gestive. 

Mr. Harloe: Q. What work was stopped? 

A. Mr. Pollia’s work, the pipe-fitting work, he 
still had considerable pipe-fitting work to be done, 
the majority was done, but it was not completed, 
and we were unable to complete the pipe fitting 
work. 

Q. Why? 

A. Beeause Mr. Pollia did not have sufficient 
men on the job to do it, as we were getting nowhere, 
and there was no possible progress, and we were 
unable to hire pipe-fitters of our own, for the reason 
that the Central Labor Council, in Alameda County, 
refused to clear pipe fitters and pipe fitters’ helpers 
to us as long as there was a dispute existing be- 
tween our sub-contractor and ourselves. 

(). Had a dispute arisen between you and My. 
Pollia at that time? 

A. Well, at that time this question had come 
up, Mr. Pollia had presented his bill for doing all 
of the work inside of the pits two weeks prior to 
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that, we had not paid him for this, because we did 
not think he was entitled to it, and, therefore, there 
was a dispute. 

Q. There was a dispute, and by reason of that 
dispute work had stopped? 

A. Very nearly so. 

Q. Then what did Flotation do? 

A. We attempted to continue the work, we at- 
tempted to hire men through the Pipefitters and 
Steamfitters Local Union in Oakland to complete 
the work, ourselves. 

Q. And being unable to do this, this meeting 
took place with Commander Siebert ? 

A. Yes, as a last resort. [127] 

@. The meeting with Commander Siebert was 
held only by reason of labor disputes ? 

A. Yes—it was held only because we were un- 
able to proceed with the work and we were under 
penalty. 

@. These orders, most of them are in your hand- 
writing, are they not? 

A. Yes, most of them are. 

Q. in these orders that were given to Mr. Pollia 
for the doing of extra work by him in the pit, the 
prices set forth in these orders were agreed upon 
between you and My. Pollia, were they not? 

A. After a great deal of argument they were 
agreed upon; the Flotation Systems agreed to them 
because there was so little work to be done; we felt 
the price was exorbitant, but inasmuch as Mr. Pol- 
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lia was on the job, and as we thought at that time 
these orders only covered minor changes as made 
by the Navy, we felt that we could stand these high 
prices for the limited amount of work that had to 
be done. 

Q. Would you, as engineer in charge of the 
work, have agreed to all of the work in the pits 
at those prices? A. Absolutely not. 

Mr. Doyle: Objected to as immaterial, irrele- 
vant, and incompetent, entirely speculative. 

The Court: I will let it stand. 

Mr. Harloe: That is all. 


Cross-Examination 

Mr. Doyle: Q. Mr. Snyder, how long had you 
been at the Base before there was any agreement 
reduced to writing, either on May 27th or May 
28th, 1940? 

A. As I reeall, 1 came on the Base on March 
15; that would be two months and a half, wouldn’t 
it? 

Q. Approximately. Had you seen during your 
time at the Base these plans and specifications ? 

ie hee: 

@. | understood you to testify before that vou 
were very familiar with them. 

A. Yes, I should be. I did considerable draft- 
[128] ing and taking care of all of the revisions of 
the plans and changes, and so on. 

@. I do not want to hold you down, but you 
qualified your answer by saving you should be. As 
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a matter of fact, you were very familiar with the 
plans and specifications, were you not? 

A. Yes. 

Q. You were right over at the Base prior to the 
time you ever saw Mr. Pollia around there, if you 
knew him bv that name before? A. Yes. 

Q. You were under Mr. Ceriat? A. Yes. 

Q. Now, were you present at each time you ever 
heard, or did you ever participate in any conver- 
sation between Mr. Ceriat and Mr. Pollia with ref- 
erence to the work, and to the letters of May 27th 
and 28th, Plaintiff’s Exhibits 1 and 2? 

A. Not until the time that I typed up the con- 
tract agreement. 

Q. Now, the plans and specifications, that you 
were very familiar with, required your employer, 
the general contractor, to meet all the requisites 
that the Navy authorities incorporated in that con- 
tract, and anything they wanted done, isn’t that 
correct ? A. That is correct. 

Q. When you and Mr. Pollia, and I believe you 
testified Mr. Ceriat got together on May 28th, did 
you read the letter that Mr. Pollia had submitted, 


which was dated May 27, 1940? A. Yes. 
Q. You are a college graduate, I presume? 
Aes: 
@. From what institution? 
A. The University of California, 1933. 
Q. And what did you get a degree in? 
A. Electrical Engineering. 
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Q. The agreement that Mr. Pollia submitted, 
Plaintiff’s Exhibit 1, among other things, con- 
tained the following: ‘‘ Including connections to the 
following number of pit boxes.’’ And when vou 
prepared this agreement, Plaintiff’s Exhibit 2, the 
words, [129] ‘‘All connections to pit boxes’’? 

A) ies. 

Q. Do you reeall going over that matter in con- 
nection with the plans and specifications? 

A. No, I am quite sure we did not. 

@. here was some reference yesterday about a 
letter that Mr. Ceriat had written to Los Angeles, 
in which there was work discussed between Mr. 
Pollia and Mr. Ceriat on the job, over there, and 
that My. Pollia was not agreeable to the outline 
of the work set forth by Mr. Ceriat. Did vou hear 
that testimony yesterday ? 

A. I heard the testimony, yes. 

@. Then vou knew that there was some question 
in somebody else’s mind about either the letter of 
May 27 or May 28? 

A. I might say that J knew it yesterday, but 
I did not know it on May 28th, that there was. 

@. Then, as I understand it, on May 28, 1940, 
there was no question, at all, in anybody’s mind but 
vou knew all about the language ‘‘to the pit boxes’’? 

Mr. Harloe: Just a minute, I object to the ques- 
tion whether there was any question in anybody’s 
mind. 

Mr. Dovle: The question is, so far as he knew. 
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A. No, there was no question about the inter- 
pretation of the contract at that time. 

Q. Then you did know of your own knowledge 
that this contract of May 28, 1940, Plaintiff’s Ex- 
hibit 2, was sent to your Los Angeles office, and 
in the ordinary course of business it came back? 

A, Wes. 

. And everything proceeded harmoniously be- 
tween Ma. Pollia and the Flotation people up to a 
certain point, is that right? 

A. No, everything at no time proceeded har- 
moniously on the job. 

Q. Let me put the question this way, as long 
as you state things never progressed harmoniously 
on the job, did you ever have [130] occasion to 
check back through the records that you were main- 
taining as to the agreement between Mr. Pollia and 
Flotation Systems? 

A. I had no occasion to check back on the word- 
ing of the contract, if that is what you mean. 

@. I will go further than that, did you ever 
have oceasion to check your file at the office over 
there, or run through 1t? 

A. No, not my file. The point of contention 
always involved changes that were brought up by 
the Navy, and as to who was to do the extra work 
that was involved by the different changes, and 
how much was to be paid for them. 

Q. That was the reason for lack of harmony? 

A. That was the reason for continual lack of 
harmony. 
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@. But outside of your answer just given, there 
was no lack of harmony, or any bickering, or sug- 
gestion of difference of opinion as to the wording of 
the contract of May 28th, 1940, until at quite some 
later date? 

A. No, there was nothing ever came up regard- 
ing the wording of the contract until such time as 
we were presented with a bill wherein the work in 
the pits was listed in detail on the bill. 

Q. Can you tell us approximately about when 
that was? 

A. If my memory serves me right, that bill was 
submitted to us on August 29. 

Q. 1940? A. 1940, yes. 

@. And that is the document that you itemized 
the night that Mrs. Snyder and yourself and Mr. 
Pollia were at your office ? 

A. About that time, ves. We did not itemize that 
document. We took an inventory of all work that 
Mr. Pollia had done on the job, it was not an item1- 
zation. 

©. For approximate purposes, it was about that 
time ? A. It was about that time [131] 

@. When Mr. Pollia came over there to get an 
advance and you prepared this document, what- 
ever it was, and he went down to Los Angeles? 

A. Yes. 

Q. And then is when the question arose? 

A. Yes. 

@. And you think that was in the latter part 
of August, 1940? A. I think it was. 
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Q. Now, I am not trying to hold you down, Mr. 
Snyder, but do you feel rather certain about the fact 
it was the latter part of August, 1940? 

A. Well, that was two years ago, Mr. Doyle. 

Q. That is the reason I asked the question. 

A. I base my memory on going through my files, 
and I believe that the bill in question, as I recall, 
was submitted on August 29th. 

Q. Thank you. Now, when was the first time 
that you knew there was any litigation as a result 
of this difference of opinion ? 

A. It was about the time that the suit was filed, 
I do not reeall the date. 

@. All nght, sir. And I presume that your su- 
periors had discussed this difference of opinion, so- 
ealled, between yourself and Mr. Pollia, from Au- 
eust 29, 1940 until the time that the suit was filed? 

Myr. Havioe: I think he should be asked whether 
he knew anything about it, or not. 

Mr. Dovle: I will reframe the question. 

The Court: Yes. 

Mr. Doyle: Q. From August 29, 1940, it is a 
fact that there were some discussions with your 
superiors about this so-called difference of opinion? 

A. Yes, at various times. 

Q@. Now, is it a fact that your superiors at any 
time told vou that a suit had been filed in this mat- 
ter? 

A. No, I believe our attorney told me, I am not 
positive. [132] 

Q. And your attorney subsequently obtained and 
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gave you the date, personally, about it, and you 
ultimately received the bill of particulars that you 
have just testified to? x Wes 

Q. Now, the file that you prepared, did you com- 
pile that from memory, documents and records, 
after vou got the bill of particulars, or did vou file 
that file in the state in which it is, prior to the time 
that vou had received the bill of particulars ? 

A. No. The itemization | have here was com- 
piled after I saw the bill of particulars, from data 
that I had obtained over the entire job, and prior 
to the receiving of the bill of particulars. 

@. There was a certain amount of data that was 
maintained in your files at the time by you, for that 
bill of particulars ? A. No. 

@. t mean, there was a certain amount of data 
that was in your files, and when you got this bill 
of particulars you had to sit down and do a little 
conecntrating and go over the situation and place 
the continuity of documents, and establish the file 
in the condition in which it is now, is that true? 

A. Not necessarily. The file was kept in order 
pretty much so at all times. It was merely a mat- 
ter of referring back to it. 

@. Then vou made up the record that you have 
as to vour opinion as to what transpired sometime 
subsequent to Julv 21, 1941, that is the date of the 
bill of particulars. If vou do not understand, the 
record will show that the bill of particulars was 
furnished Mr. Harloe on July 21, 1941. 
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ere lesce: 

Q. I take it, then, that the information that 
you have was gotten together or compiled subse- 
quent to that date. 

Mr. Harloe: Just a minute. I do not think that 
question is exactly fair to the witness. 

Mr. Dovle: I will change the question. [133] 

My. Harloe: Might I make this suggestion, there 
was a bill of particulars in another case, of which 
this is an exact duplicate, furnished to me quite 
sometime before the date you refer to. 

Mr. Doyle: We will take that date. 

Mr. Harloe: Yes, take that date. 

Mr. Doyle: While I am looking for that, how 
many bills of particulars have you seen in this case? 

A. Only one that I recall. 

Q. The only bill of particulars that you recall 
having seen was that in July, 1941, or in October, 
1940? A. October, 1940. 

Q. So, then, some of the information in that file 
was gathered together and put in the condition 
which you have it now, from August 29, 1940 until 
subsequent to October 22, 19402 A. Yes. 

Q. Now, have you in the record that you com- 
puled a document that was asked for yesterday, and 
that is in relation to the sum of $47372 That amount 
was for original contract work, extra contract work, 
or payments on account of both? 

A. Is that item on the bill of particulars? 

Q. No, it is not. Yesterday I asked Mr. Harloe 
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if he eould get the statement in the sum of $4737 
with reference to some payments, whether they 
were on account of the original contract, or extra 
work, or both, and Mr. Harloe later looked through 
the documents and said he could not find it. Do 
vou reeall that? 

A. No. I have a record of the payment of that 
amount. 

Q. I realize you have a record of the payment, 
but have you a copy of the statement? 

A. Yes. 

@. Upon which those payments were based ? 

A. [ have a copy of the statement dated Au- 
gust 1, 1940, in the total amount of $4737.49. [134] 


€). May I see it? ho aes: 
Q@. That was the document that we were asking 
for yesterday. May I have that? Ae Wie 


@. Now, who prepared this document of August 
1, 1940? 

A. Well, that would be diffieult to say. 

. Let me change the question. J do not care 
so much for who made it. Who prepared it? Is 
that Me. Pollia’s signatute? 

A; ‘That is his signature. 

Q. hat document has been in vour file? 

m Yes: 

@. Is there anv question mm your mind but what 
that doeument pertains to the job? 

A. No, there 1s no question, whatever. 

Mr. Doyle: Nhay 1 Have this matked for identi- 
fication, for the time being, your Honor? 
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The Court: Yes. 
(The estimate of partial payment dated Au- 
oust 1, 1940, by Andrew A. Pollia, is marked 
‘“Plaintiff’s Exhibit 12 For Identification.’’) 


Q. Now, Mr. Snyder, going back for a moment, 
when the decument of May 28, 1940 was prepared, 
on direct examination you suggested that the word- 
ing of Mr. Pollia’s letter of May 27, 1940, did not 
suit you, and you suggested some revision. You 
recall that? A, Wes: 

Q. What were the revisions? 

A. Oh, I don’t recall that. I do recall that it 
was mainly the Enghsh, you might say, or the word- 
ing in certain cases. Might I explain at this time, 
in my capacity as a clerk I often did that for Mr. 
Ceriat, and he would accept my advice on the word- 
ing of certain letters or documents to be put in, and 
Mr. Ceriat referred it to me and asked me to read 
it over, and there were a few, some of the words 
that appeared at the time to be not quite exact, and 
I believe [135] 1 suggested that they change them, 
but just what they were I do not reeall. 

Q. As long as there was some revision made, or 
if there was some question about the English not 
being quite proper, or any other matter, it is fair 
to say that the contract was gone over fairly com- 
pletely ? 

A. It was gone over completely, as far as tech- 
nical wording of it is concerned. However, at that 
time I had no knowledge of what Mr. Pollia and 
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My. Ceriat intended regarding the contract; they 
had not discussed it with me; I merely went over 
he contract with a view of checking the wording 
to see it read right. 

Q. When you checked the contract that was 
finally made on May 28th, the wording, ‘‘to pit 
boxes”? caused no reaction in you at all? 

A. No, it caused no reaction, because I had no 
knowledge at that time whether Mr. Ceriat and Mr. 
Pollia had agreed between themselves that Mr. Pol- 
lia was to do “work m the pits, or not 

@. One other question on this subject: Upon 
reading the letter that Mr. Pollia had prepared on 
Mav 27th, when that said ‘‘to the pits,’’ the wording 
of both documents is apparently similar and you 
let it go through. A. I copied it. = 

Q. As a matter of fact, Mr. Snyder, is it not 
true that Mr. Pollia had actually done several days’ 
work that was covered by this agreement, Plaintiff’s 
Exhibit 2, before the document was returned from 
vour Los Angeles office ? 

A. He may have, I am not positive. 

@. You would not say that he did not? 

A. No, I would not say that he had or that he 
had not. 

@. ‘Now, are these the only plans that vou have, 
by ‘‘yon’’ T mean the Flotation Systems ? 

A. No, there were work profiles made of each 
one of these pit boxes and the equipment. [136] 

Q@. And the changes? 
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A. And the changes as covered by various 
change orders from the Navy. 

Q. Where are the plans involving the various 
changes subsequent to the plans that are in evidence 
here ? 

A. Well, the originals are in our office at Los 
Angeles. In my own file I do not have copies of 
those plans, I don’t know whether Mr. Harloe has 
any, or not. 

@. Do the corrected plans, or amended plans, or 
the additional plans, whatever word you want to 
use, Show the extra work that was to be done in 
the pits? 

A. They show the work as it was actually in- 
stalled, and by studying those plans and comparing 
them with the original specifications, an engineer, 
or anvbody familiar with plans, could quite easily 
pick out the extra work that was involved. 

@. Now, when was it that the Navy first re- 
quired or requested some changes with respect to 
the time that you gave Mr. Pollia his first extra 
work order? 

A. I could only make an estimate on that, it 
would be a guess. I do not have my Navy file in 
my possession here. 

Q. Let us look at this extra work order, and 
perhaps that will be of some assistance. 

A. That would give an indication of when it 
was. I would lke to look at a letter I have here in 
my file, if I may. It was sometime prior to August 
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7, because on August 7 we wrote a letter to Mr. Pol- 
lia, authorizing him to do whatever welding in vari- 
ous pits was necessary, and complete this job in 
accordance with the revised drawings, and we set 
forth the price he was to be paid for that work. 

Q. When you got some revised drawing in order 
to meet the requirements of the Navy changes, did 
you diseuss the revised drawing with Mr. Pollia? 

m® Wes. f 157] 

Q. And you gave him extra work orders for 
those changes, did you? 

A. Yes. This letter that I have just looked over 
is in respect to the work orders covering that. 

Q. And, of course, as to the revised plans, there 
was Lo question in your mind at that time that the 
revised plans were in addition to the original work 
under the original plans? 

A. No, I would not say that. I would say that 
the extra work involved between the original plans 
and the revised plans was any work which was done 
as to entitle Mr. Pollia to additional payments for 
said extra work. 

Q. Around August 77 

A. Prior to August 7, because this letter indi- 
eates we had the plans and were ready to proceed 
with the work on August 7, and, therefore, the re- 
vision must have been in our hands sometime before 
that. 

Q. Was there any discussion between Mr. Pol- 
lia and yourself between May 28, 1940 and some date 
prior to August 7, about work in the pits? 
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A. There was considerable discussion about extra 
work in the pits not covered by the original plans. 

Q. I will broaden my question: Was there any 
discussion between May 28, 1940 and prior to Au- 
eust 7 about any work in the pits, either according 
to your contention under the original contract, or 
by reason of an extra work order? 

A. Only on additional work that was not shown 
on the original plans. . 

Q. Did you use those words to Mr. Pollia, that 
whatever work he was doing in the pits was on the 
original plans, on his original agreement, not neces- 
sarily in those words, but did you use the substance 
of those words? 

A. There was never any question about it; the 
question about the work in the pits, as shown by 
the origina! plans, had never come up at that time; 
there was nothing said about it. [138] 

Q. Are vou sure about that? 

A. As near as I can remember, I have no recol- 
lection of it. 

Q. Now, in this letter of August 1, 1940, Plain- 
tiff’s Exhibit 12, in the sum of $4737.49, is there 
any item specified in that letter which there was 
any conversation regarding between May 28, 1940 
and August 1, 1940 as being extra work, and by 
“extra work’’ I mean work not according to your 
contention that Mr. Pollia was to do under the 
original contract ? 

A. Yes. On this estimate for partial payment 
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are included, the first item, Extra for 32 wells on 
6-inch pipe, for 32 wells on 8-inch pipe, which were 
made on the main storage tanks, which are unques- 
tionably extra work. 
Mr. Doyle: May I now have this letter of August 
1, 1940 introduced in evidence? 
The Court: It may be received. 
(The letter of August 1, 1940, Estimate of 
partial payment, was marked ‘‘ Plaintiff’s Ex- 
hibit 12,’’ in evidence. ) 


Mr. Doyle: Q. The work that is specified in 
the statement of August 1, 1940, was unquestion- 
ably for extra work in the pits? A. No. 

Mr. Harloe: He did not testify to all of that. 

Mr. Doyle: I will change my question. With- 
draw that. 

@. Would you tell us, so that there will be no 
question about it,—will you please testify for the 
purpose of the record, in clarification of your pre- 
vious answer, about some items not being under the 
original contract? 

A. All right. We have extra for 32 wells on 
6-inech pipe, 20 linear inches each at 4 eents per 
lineal inch, $25.60. We also have extra for 32 wells 
on 8-inch pipe, 26 lineal inches each at 4 cents per 
lineal inch, $33.28. Those were changes that were 
necessary in order to adapt the [1389] steel storage 
tank to the use of the special Aqua equipment. 
Those are two items for extra work not covered in 
the original agreement with Mr. Pollia. 
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Q. On that point, Mr. Snyder, isn’t it a fact 
that the original plans and specifications called for 
welding of all work throughout the job? 

A. No. Some of the fittings were welded shop 
fittings, which were welded, and some were flange 
fittings which were bolted together. 

Q. Now, when the letter of August 1, 1940, Ex- 
hibit No. 12, was prepared covering this work, some 
extra work had already been done in the pits? 

A. Not necessarily. 

Q. Not necessarily. I will change my question. 
Isn’t it true that when this letter of August 1, 1940 
was prepared and checked by you, that extra work 
had already been done by Mr. Pollia in the pits? 

A. No; extra work had been done by Mr. Pol- 
ha, but it was not done in the pits. 

®. Then I take it from your answer, when this 
letter of August 1, 1940 was prepared Mr. Pollia 
at that time had not dene any extra work in the 
pits? 

A. Let me explain what actually happened there. 

The Court: I think you had better ask the ques- 
tion. 

Mr. Doyle: Q. Is it not a fact, Mr. Snyder, that 
when this letter of August 1, 1940 was prepared, 
that Mr. Pollia had actually done extra work in 
the pit? 

A. He had done extra work, but as to whether 
it would be considered to be in the pit, or not, is 
a matter of Individual opinion. 
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The Court: The question is, had he done it in 
the pit? 

A. I can only answer that by saying ‘‘No.”’ 

Mr. Harloe: Explain your answer. 

A. This particular work that he did on these 
two items was [140] some nipples that were welded, 
the work was done at the bench outside of the pits, 
and it was put in the pits later. The work was 
done at the bench, and taken down in the pit; it 
was for the pit, but it was not done in the pit. 

Mr. Doyle: Q. Let me put it this way, in view 
of your last answer, it was work, then, that Mr. 
Pollia did for work that was to be done in the pits, 
is that what you mean? 

A. Yes, I think that is correct. 

@. And the work that Mr. Pollia did, as vou 
say, at the bench, that was for work in the pits, 
was extra work, but you are taking the position 
that he did not actually do it in the pits, is that 
right ? 

A. That is right; if I said that he did the work 
in the pit I would be stating a falsehood, because, 
technically, he did not. 

Q. Then we come down to this situation, M1. 
Snyder, that the contract of May 28, ‘‘up to the 
pit’’—you are testifying now under the May 28 
contract, ‘up to the pit,’’ the mere fact that Mo. 
Pollia did the work at the bench was not extra 
work, when that work that he did, as you say, at 
the bench was for work that was to be done in the 
pit? 
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Mr. Harloe: I object to that question. 

The Court: I think the form of the question is 
objectionable. 

Mr. Doyle: Q. Your idea, Mr. Snyder, is that 
any extra work that Mr. Pollia did relative to work 
in the pit was not actually work in the pit, because 
it was done on the bench? 

A. No, this work not only was not done at the 
bench,—I mean this work was not only done at the 
bench instead of in the pit, but it was work for a 
very special purpose, it was work done because the 
tanks that were furnished us were not adapted to 
this special equipment and we had to make this re- 
vision for [141] the special equipment, which was 
to go in the pit and in the tanks. 

Q. In view of your last answer, then, that there 
was some revision of the plans and specifications, 
and that required extra work orders 

Mr. Harloe: J think that both you and the wit- 
ness are working at cross purposes. The witness 
has testified that the extra work, in fact, was no 
part of his work, but it was extra work done by 
Mr. Pollia by reason of the fact that the Aqua 
people’s joints had to be rewelded in order to in- 
stall them. You and the witness are working at 
cross purposes. If you ask him who was to install 
it, you might get at it quicker. I think the witness 
and you are working at cross purposes. 

Mr. Doyle: All right, Mr. Harloe. 

@. Mr. Snyder, if there is any question that I 
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ask you that you do not understand, it is yvour 
privilege to say vou do not understand it. I do 
not want you to answer any question you do not 
understand. A. ATi right. 

@. Between May 28, 1940 and August 1, 1940, 
under Plaintiff’s Exhibit 12 in evidence, Mr. Pollia 
did some extra work that was required of the 
Flotation people, as the general contractor, and for 
which work he received a special order. 

A. That is correct, yes. 

(. And the extra work that Mr. Pollia did be- 
tween May 28 and August 1, 1940, was for some 
kind of work for some kind of equipment, I do not 
eare what it was, that was to be used in the pit. 

A. It was an adaptation that was installed in 
the pit, yes—an adaptation to the tanks, I meant 
to say. 

@. And Mr. Pollia did not, according to you, 
make the adaptation or his men did not actually in 
the pit? A. That is right. [142] 

Q. Your position is that as long as Mr. Polha 
or his men did the work at the beneh and not in the 
pit, that under the original contract of May 28, 
1940 it was work under the original contract, is 
that right? A. No. 

The Cowt: Isn’t that calling for the opinion 
of the witness on the construction of the contract? 

Mr. Doyle: I suppose, your Honor, it probably 
is, but I am trying to get on a common ground with 
the witness as to what he has in mind. 
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@. Let me put it this way: In any event, any 
work between May 28 and August 1, 1940, that Mr. 
Polha did under an extra work order, that work 
was definitely put in the pit? 

A. No, I do not believe that I could say that 
it was, because he did lots of work during the same 
period that was not put in the pit. 

@. <A short time ago you said that there was 
some welding or some work that was necessary to 
make some connection with the Aqua equipment. 
Did you so testify ? ene 1 CS: 

Q. That is what I am talking about. Whatever 
work Mr. Pollia did with reference to this welding 
for the Aqua equipment between May 28, 1940 and 
August 1, 1940, included, in truth and in fact 
equipment that was put into the pit? 

Mr. Harloe: Your question is too complex. The 
witness has testified that there are lots of other 
work that was not put into the pit. 

Mr. Doyle: I will put it this way: 

Q. Mr. Snyder, you used the word just a moment 
ago, ‘‘adaptation.’’ A. Yes, to the tank. 

Q. Now, we will meet upon a common ground. 
The adaptation that Mr. Pollia provided between 
May 28 and August 1, 1940 was actually [143] in- 
stalled in the pit? ieee Nes. 

Q. And for those adaptations that were ac- 
tually installed in the pit under this letter of Au- 
eust 1, 1940, your concern actually paid Mr. Polhia 
for that work, didn’t it? A. That is right. 
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The Court: I think this is a good time to take 
our noon recess. 
(A recess was here taken until 2:00 o’clock 
p.m.) [144] 


Afternoon Session 
2:00 o’Cloeck P.M. 


ARTHUR F. SNYDER, 
Reealled ; 
Cross-Hxamination 
(resumed ) 

Mr. Doyle: Q. Now, Mr. Snyder, you answered 
just before the recess that after this document of 
August 1, 1940, was prepared, that it was sent to 
the Los Angeles office of the Flotation Systems and 
paid ? 

A. I believe it was paid, yes. 

Q. When you drew up the items contained in 
this letter of August 1, 1940, which was for the sum 
of $4737.49, that was for Mr. Pollia to get some 
money, is that right? 

A. I eannot be positive that I drew up that 
document. 

Q. Let me change the wording this way, then, 
if you are not positive that you drew up this docu- 
ment you were aware of the fact that there was 
such a document? A. Yes. 

Q. And were you also aware of the faet that 
the doeument was going to go to the Los Angeles 
office ? A. Yes. 
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Q. And pretty near $5000 was involved? 

Ae Phas teh, 

Q. Did you take any steps to communicate with 
your Los Angeles office as to whether or not any 
of the items contained in this letter of August 1, 
1940 should not be paid to Mr. Pollia because it was 
work that he should have done under his original 


contract ? A. I do not believe so. 
Q. Now, before the 12 o'clock recess you spoke 
about a letter dated August 7. A. Yes. 


@. Have you got that letter? 

Mr. Harloe: You have that letter. That was a 
letter written to vour client. Haven’t you got the 
original ? 

The Witness: The letter addressed to Mr. Polhia, 
is that the one you are referring to, August 
7? [145] 

Mr. Doyle: This morning we were talking about 
a letter of August 7. You said the letter of August 
7 was a letter that you had written to your Los 
Angeles office, which resuited in extra work orders. 

A. I am a little confused as to which letter we 
were referring to. 

@. I don’t know, either, Mr. Snyder, and that 
is the reason [ am asking you for it. 

A. Ido have a letter dated August 7, addressed 
to Mr. Pollia, authorizing him to do certain extra 
work at certain stipulated prices, but, as I recall 
the testimony this morning, 1t was from the date of 
this letter that I said there had been certain changes 
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prior to that; otherwise, I would not have written 
the letter. 

Q. I do not wish to see your entire file, but may 
I have that letter? 

A. Yes. I believe you have a copy of it. 

Q. Did you write two letters on August 7 to Mr. 
Pollia? A. I don’t know. 

Q@. Well, I would like to show you Plaintiff’s 
Exhibit 9, which is a letter dated August 7, 1940, 
and carbon of a letter of August 7, 1940 which you 
gave me, and you will observe that in the letter in 
evidence there are certain omissions on the original 
letter which oceur on the carbon copy. 

A. I see what vou are referring to. How that 
eame about is, perhaps I did not have a sufficient 
number of carbon copies and [ typed up an addi- 
tional number of copies. IT think vou will find the 
wording is the same, although they are not iden- 
tical copies. 

Q. I agree with you that the wording 1s the 
same, but you have attempted to make some ex- 
tensions opposite the prices, and they do not ap- 
pear upon the letter in evidence. A. Yes. 

Q. What is your explanation of that fact? 

A. Those extensions appear to have been typed 
in later, they seem to be a little bit [146] heavier. 

Q. It is not an original typing? 

A. No. When this was done is immaterial, be- 
cause, as I say, it is merely ah extension. The 
original copy reads, ‘‘ Wrap approximately 269 6- 
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inch joints and fittings at $2.10.’’ That is extended, 
multiplying the $2.10 by 269, and I have put the 
amount in dollars and cents that that amounts to 
out here. 

Q. Your carbon copy does not include the ad- 
ditional words, ‘‘Your offer of 30 cents per lineal 
foot is being taken into consideration’’? 

A. Yes, it does include that the offer of 30 cents 
per lineal foot is being taken into consideration. 

@. How do vou account for the absence of exten- 
sions from here? 

Mr. Harloe: What is the difference what we 
have on the copy? The original is in evidence. I 
will object to that. 

A. This is my own file copy. 

The Court: As I understand it, this copy is not 
a carbon copy of the letter? 

A. No. 

Mr. Harloe: That is the reason I make the ob- 
jection. 

A. That is a file copy I had for my own informa- 
tion in my own files. 

The Court: If there is any question a copy can 
be furnished. 

A. Yes, I will be glad to submit one. 

Mr. Doyle: Q. Now, Mr. Snyder, the letter of 
August 7 that you have in your hand, the letter of 
August 7, the copy of letter of August 7 that you 
have in your hand, is that an authorization for extra 
work ? 
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A. Yes, it is. It says, ‘‘You are authorized to 
proceed with the following extra work,’’ ete. 

Q. Did you consider the work on there as extra 
work ? A. Yes. 

@. Did it have anything to do with pit work? 

A. It had to do with pit work that was extra 
and above that shown on the original [147] plans 
and specifications. 

Q. Well, now, with that knowledge on August 
7, 1940, that it had to do with pit work above that 
shown on the original plans and specifications, and 
the wording of the contract of May 28, 1940, did 
you have any conversation with Mr. Pola about 
the fact that it was over and above and beyond as 
to what your interpretation of the contract of May 
28th was? 

A. We had no conversation regarding the in- 
terpretation of the original contract. 

@. At any time? 

A. Not at ths time, but we did after that. 

Q. I mean at anv time during the circumstances 
surrounding this letter of August 7, 1940? 

A. No, there was no conversation regarding the 
interpretation of the contract at that time. 

Q. Will you look through your file and see if 
vou have a letter of August 23? 

A. Yes, I have a letter of that date. 

Q. That is Plaintiff's Exhibit No. 10. On the 
fourth line of the first paragraph it says, ‘‘ You are 
authorized to proceed as instructed by us with any 
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additional work necessary to complete the pit 
piping.’’ Is that right? 

A. That is right, partially, but not complete. 
The rest of the clause reads, ‘‘but not covered by 
the original plans and specifications.”’ 

Q. Did you have any conversation with Mr. 
Pollia on the 28rd of August about that, about the 
effect of the work, or its connection with the orig- 
inal plans and specifications? 

A. Ido not believe so. 

Q. Have you that original specification here? 

A. Hither Mr. Harloe has or it has been sub- 
mitted in evidence, I don’t know which. 

Q. Did I understand you to say that you had 
typed up several letters containing the language in 
the letter of August 7, 1940? 

A. It appears that I did. This letter that 1s in 
the file is obviously not an exact copy of the carbon 
of letter. And I will [148] explain that by saying 
that perhaps I needed additional copies from what 
I originally made, so I typed another copy. 

Q. I will refer you back to the letter of August 
23 again, the last paragraph, which says, ‘*This 
authorization does not supersede that covered by 
our letter of August 7, 1940.”’ 

A. That is right. 

Q. ‘‘And the above prices on welding apply only 
to welds that must be made in place inside the 
pits.’? What conversation did you have with Mr. 
Pollia about that matter? 
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A. Myr. Pollia previously said that he would on 
extra work, not covered by the plans and specifica- 
tions—this extra work due to the change orders 
given by the Navy, he would do any necessary weld- 
ing at a price of 4 cents a lineal inch, and later on 
some of this extra work caused by the change or- 
ders had to be done in difficult places, and Mr. 
‘Pollia said he could not do it for that price, be- 
cause his cost was considerably higher, and in view 
of the fact we wrote this letter of August 23 and 
included in it the price for making these welds 
which had to be made in place and not at the bench. 

@. And when the welds had to be made in place, 
when you used the words in difficult places, vou 
mean you knew in the pit it was hard to get at the 
job? 

A. What I mean, Mr. Dovle, is some things 
could be welded together at the bench, where they 
could be put at the welder’s disposal, and in some 
pits, suppose you had a piece of pipe in the ground, 
and vou could not take out the pipe and weld the 
fitting into the pipe, naturally vou had to exeavate 
around the hole, the welder had to stand on his 
head to do the work, and it was a much more ex- 
pensive job. 

©. So some of these were more difficult welds 
in the pit? 

A. Yes; I believe there was some of these 
changes authorized by the [149] Navy as extra work 
—TI ean't remember exactly where they were. 
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Q. Don’t you recall, Mr. Snyder, that Mr. Pollia 
talked to you about that very thing, that question 
of the difficulty in doing the job in the pit, in re- 
sponse to a question by you, or an inquiry by you 
as to the price, and he gave you the price of doing 
the work inside of the pit; isn’t that true? 

A. No, he gave us the price for doing the work 
inside or outside of the pit, wherever the weld had 
to be made in place and not at the bench. 

Q. But, Mr. Snyder, you have testified right 
along that the contract with Mr. Pollia covered all 
the work outside of the pit at all times. 

A. Qh, yes, the contract covered the work out- 
side of the pit, and in our interpretation it covered 
the work inside of the pit. 

@. Why did you issue work orders to Mr. Pollia 
to do work inside and outside of the pit when it 
was a more difficult job? 

Mr. Harloe: He has testified he issued work 
orders, and why he did not I submit is immaterial. 

The Court: I will permit the question. 

A. I ean only answer that by giving a further 
explanation. 

Dr. Doyle: All right, let us have your explana- 
tion. 

A. This extra work was caused by change or- 
ders from the Navy, and it was not all inside of the 
pit, some was outside the pit and some inside. I 
remember some in the field line clear away from 
any of the pits, there was a 6-inch fitting that had 
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to be welded into the pipe line that Mr. Pollia had 
already installed, and that was one of the difficult 
jobs, where he was entitled to this price, whatever 
it is here, 4-inch pipe weld $1.75 per weld. 

Q. That was not work that was done in the pit? 

A. No, it was done outside of the pit. The 
principal item I am referring to, [150] that I am 
thinking of, as I recall, was done outside of the pit. 
There were also, I believe, some of these extra 
welds that were done inside of the pit, but I un- 
derstand there were several welds that were made 
outside of the pit. 

Q. Can you reeall them now? 

A. Well, I know of one specific instance. 

@. What was it? 

A. My. Pollia laid—I am not positive whether 
it was a 4inch or 6-inch pipe at the moment, but 
the Navy decided to install additional equipment 
which would require an outlet from this pipe line; 
the line was laid and then we had to make the 
change before gasoline was put in the line, beeause 
it is impossible to do welding on the line after 
gasoline is in it, so they gave us a change order, 
whereby we were to cut this line and weld into the 
line, and that welding was in the field delivery line. 

Q. Do you know the approximate date of that 
occurrence ? 

A. Well, it was about the time of this letter, or 
shortly hefore this letter of August 23 that they 
requested us to do that. 
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Q. Have you got the change order from the 
Navy on that? 

A. Ido not have my file here. 

@. Where is it? 

A. I believe it is in the Los Angeles office. 

Q. Isn’t it true that under the specifications 
under which you were working on this job that the 
pipe fitting has to be all welded? 

A. No. The gasoline pipes, in general, are 
welded. 

Q. Is it not true that all of the gasoline pipes 
are welded? 

A. I could not answer that without looking at 
the plans. You see, we do a lot of these jobs. I 
hesitate to answer that. At least, the great ma- 
jority of it was welded. I will say that the ma- 
jority of it was welded. 

Q. Was not welded? 

A. Was welded, that is, the gasoline pipes, [151] 
you understand. 

Q@. You said that as to the fueling pits which 
were shown on the plans, Flotation was working 
on them as a general contractor, and they were not 
mentioned in the contract. Did you talk about 
the contract with Mr. Pollia? 

A. No, I did mention in the previous testimony 
that there were ten fueling pits that were installed 
under our original contract with the Navy, and 
there were seven additional ones that were installed 
under a supplemental contract with the Navy. 
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Q. Did Mr. Pollia do any additional or subse- 
quent installation of pits, fueling or otherwise? 

A. He was given orders No. 273 and 274 to 
install equipment in those fueling pits. 

®. ‘here was never any question raised by 
either you or Flotation, or Mr. Pollia, when he got 
orders 273 or 274 to do the work inside of the pit, 
about his doing that work in the other pits which 
were covered under the contract of May 28, 1940 
even at that time there was no mention of it? 
Mr. Harloe: Just a minute. 

Mr. Doyle: I will withdraw it. 

Mr. Harloe: It is not fair to the witness—— 
The Court: The question is withdrawn. 

Mr. Doyle: Q@. Is it not true that the original 
contract with Mr. Pollia, as it reads in the docu- 
ment, not your interpreation, is, ‘‘up to the pits’’? 

A. The wording is, ‘‘Pollia will do the p1ping 
to the pits.”’ 

Q. Now, on the ten additional fueling pits that 
were installed, or subsequent to the additional order 
by the Navy, did Mr. Pollia get an additional work 
order for that work in those pits? 

A. They were not additional pits, the ten were 


not additional pits. 

@. What were they? 

A. The ten fueling pits designated on the [152] 
Navy plans and specifications as *‘I*’” referred to 
as fueling pits, were at a different location than the 
rest of the job, and they were not referred to m 
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our contract with Mr. Pollia. At the time the con- 
tract was entered into with Mr. Pollia, I am quite 
sure that there was no intent of any of the parties 
that Mr. Pollia would do that work in those ten 
pits, and at a later date we requested an estimate 
from Mr. Pollia, as to how much he would charge 
to do this work in the ten fueling pits, or ‘‘I"’’ pits, 
which led to giving him an order for domg this 
work. 

@. Exactly. When Mr. Pollia got the order to 
do the work inside of the ten fueling pits was there 
any conversation between you and Mr. Pollia about 
his doing the work on the previous bid mentioned 
in the letter of May 28, 1940? 

A. No, not that I reeall. 

Q. Now, on the plans No. 1210-43-3, will you 
point out where the fueling pits are which you just 
testified to? 

A. These are indicated on the Navy plans as 
‘‘F’’, known as fueling pits. I see they call them 
service pits. We have been referring to them as 
fueling pits. 

The Court: Which ones? 

A. In the upper right-hand corner. 

Mr. Doyle: Q. This plan of the service pit F 
was the type of fueling pit that was subsequently 
installed wnder an additional work order? 

A. Under Order No. 278. 

Q. That particular service pit appears on the 
plans and specifications dated November 29, 1939? 
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A. That is right. 

@. That was long before Mr. Pollia ever got 
any orders to do any work ? A. “hat isigigg: 

Q. You stated, I am quoting you, that you were 
reasonably sure that Mr. Pollia installed work in- 
side of some of the pits before the [153] Navy re- 
quired any changes. A. Yes. 

Q. What is there about your answer that causes 
you to think that you are reasonably sure that Mr. 
Pollia did some work inside of the pits before there 
was any extra work order? 

Mr. Harloe: I do not understand that question, 
myself. Maybe the witness does. 

Mr. Doyle: I withdraw that question. 

Q. I understood you, and if I am in error IL 
wish you to correct me, to testify this morning that 
you were reasonably sure that Mr. Pollia had done 
some work inside of the pits before the Navy ever 
issued any additional or changed plan or specifica- 
tion. A. That is meht 

Q. Now, what is there that causes you to say 
that you are reasonably sure that he did some work 
inside of the pits before that time? 

A. You mean why I am reasonably sure? 

Q@. Yes. 

A. Well, I will Have to rely on my memory 
largely in that ease, but as soon as this contract 
was awarded Mr. Pollia, on May 28, 1940, he went 
ahead with numerous branches of the work im- 
mediately, and I distinctly recall that he was 
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working on various phases of the work, and some 
of the pits were ready for him to install equipment 
in them, and it is my recollection that he went 
ahead and did all of the work wherever it was 
available for him to do so. 

Q. Is that your answer? 

A. That is my answer. 

Q. Did you ever witness on the job, personally, 
ever see Mr. Pollia, or any of his men from the 
time that vou just testified to, actually do any work 
inside of the pits? 

A. I saw him do work inside of the pits, but 
something that happened two years ago is pretty 
difficult to state under oath, what he did do. 

Q. What did he do? 

A. I just stated he was doing all phases [154] 
of work, he was laying pipelines, he was doing 
everything that conditions would permit him to do, 
including pipelines inside of the pit and pipelines 
outside of the pits. 

Q. You say he was doing all kinds of work, but 
you don’t know exactly what he was doing. Could 
it not have been possible—Withdraw that question. 
Mr. Pollia was to put his pipes in there so that they 
could connect up with the special equipment, isn’t 
that true? 

A. Not entirely. You used the word ‘‘special 
equipment,’’ there was standard equipment, also. 

Q. Mr. Pollla was to run his pipe to the con- 
erete wall of the pit so that the extension through 
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the wall could be connected up to some equipment ? 

A. That is right. 

Q. Is that right? A. hat istisht: 

@. Did you, personally, ever see Mr. Polha, or 
any of his men, connect any of the pipe extensions 
through the concrete wall of the pit up to any 
special equipment inside of the pit? 

ees 

Q. What did he connect up? 

A. He was connecting to plugs valves, check 
valves, making up the weld connections that were 
to enter and connect these various parts of equip- 
ment inside of the pits, and so on. 

Q. This was other than extra work orders? 

A. Yes. 

Q. When was that? 

A. That was during the period from May 28 to 
August 30, I can say that definitely, during that 
period. 

Q. During that time? Ae, Vee: 

@. Isn’t it true that during the August period 
that you have just testified to that the Aqua people 
had their men working in the pits? 

A. That 1s correct. 

Q. Did you ever see any of the Aqua people 
connect up their equipment with the Pollia exten- 
sion into the pit? 

A. No, the [155] Aqua representative assembled 
his equipment and installed it in the tank, that is 
as far as he went. 
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Q. By the way, I note that you prepared this 
statement when Mr. Pollia was goimg to Los 
Angeles. 

A. As TI reeall, I believe that is correct. 

Q. And, as I understand you, when Mr. Pollia 
was at the Air Base at Alameda, there was still no 
question raised about work inside of the pit? 

A. There was at the time I prepared that state- 
ment but not prior to that. 

Q. Then, as I understand it, the night that you 
were preparing that statement, that was the ocea- 
sion that Mr. Pollia went to Los Angeles, there was 
a question raised for the first time about work in- 
side of the pits? 

A. There was, very definitely, because we had 
quite an argument about it. 

@. Who raised the point? A. Mr. Pollia. 

Q. Tell us the conversation that occurred. 

A. I don’t remember the exact conversation. 

(). Give us the substance of it. 

A. The substance of it was, Mr. Pollia stated 
that he was going to get paid for all of the work 
inside of the pit, and I said I didn’t know whether 
he was going to get paid for it, or not, that would 
depend on the people in our office at Los Angeles. 
He said, ‘‘ Well, I am going to get paid for it, and 
I want a list of 1t signed by yourself and I am going 
to take it down there and going to get paid.”’ I 
know the outcome of the conversation was that I 
agreed to draw up a document of al! the work done, 
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regardless of whether it was covered by this con- 
tract or whether it was not, or whether he was to 
get paid for it, or not; we took an inventory of all 
the work that he had done on the work to be done— 
I believe there was work not completed at that 
time; we made up this inventory, and [156] I gave 
it to Mr. Pollia to take down to Los Angeles with 
him, and let him settle it with our office down there. 

Q. Who is the first one who raised the question 
about paying for the work inside of the pits? 

A. Mr. Pollia, I believe. 

Q@. Was that the first mention made of it, Mr. 
Snyder ? 

A. The first mention I recall, Mr. Doyle. 

Q. Isn’t it true that in so far as any question 
about work inside of the pits is concerned, the first 
time it came up was that night? 

A. No, the first time it came up was a few 
days, a day or two prior to that, when Mir Kise 
was in the office, and Mr. Pollia brought in the bill 
for all of the work he had done inside of the pit. 

Q. Then you testify the first time it came up 
was the night before A. <A day or two. 

Q. In a discussion between Mr. Kalte and Mr. 
Pollia and yourself, is that right ? 

A. I believe Mr. Ceriat was there, too. 

Q. Were you in the office when this question 
first arose, or did you happen to come in during the 
eourse of the diseussion ? 


A. No, I was in the office, as I reeall. 
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Q. And Mr. Pollia came in with this statement? 

A. Yes. 

Q. With the statement of the work outside and 
inside of the pits? eeectateis rent, 

Q. Who took the issue they would not pay it, 
you, or Mr. Kalte? 

A. There was no issue taken. The question was 
raised why he billed us for that, whereupon the con- 
tract was brought out and the wording of the con- 
tract stated that Mr. Pollia would do the work to 
the pit, and there was not very much more said at 
that time. 

Q. That is the fact, is it not, you produced a 
copy of the contract from the Flotation Systems, 
and the contract was read, to [157] do the work up 
to the pit, and that ended the argument? 

A. No, it did not end the argument. 

Q. What happened? 

A. To be specific, Mr. Kalte had to get an air- 
plane back to Los Angeles, and I do not recal! 
exactly what was said, but the thing was dropped 
right there, and Mr. Kalte went back to Los Ange- 
les to think it over, and I took him to the plane. 
That is about all. 

Q. That did not end the argument, because the 
argument is still going on, but what I meant to put 
to you was, when Mr. Kalte and/or yourself reread 
the contract of May 28th and came down to the 
language ‘‘to the pit,’’ there was nothing more said 
about the matter at that time? 
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A. Mr. Kalte said, ‘‘ Well, I will take this down 
to Los Angeles and discuss it with the other mem- 
bers of the organization,’’ or words to some such 
emmeel. 

(). Then, pursuant to Mr. Kalte’s instructions to 
you, you prepared this inventory or this statement? 

A. I do not believe Mr. Kalte instructed me to 
issue this inventory. I did it under pressure of 
Mr. Pollia’s demand. 

@. As a result of some discussion you prepared 
some kind of a statement, did you? 

A. Yes, at the request of Mr. Pollia I pre- 
pared it. 

@. And that statement ineluded all the work 
that he had done inside and outside of the pit? 

A. All the work that he had done, and all the 
work he had not done, I put down on the sheet. 

Q. Have you got that statement? 

A. I do not believe I have it. 

Q. Is that in Los Angeles, also? 

A. I don’t know. We tried to loeate that par- 
ticular inventory, I would not call it a statement, 
I refer to it as an inventory of the work on the 
job. I do not seem to have a copy of it. 

Q. Isn’t this true, that it was an inventory— 
withdraw that. [158] Isn’t it true that Mr. Pollhia 
wanted some money on account? A, Nee 

Q. Isn’t it true the question was as to how much 
money he should receive on account? 

A. Yes. 
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q. And in order to determine if there was 
money due him, at all, in order for your Los 
Angeles office to make any payment, whatsoever, 
they would have to have some account or statement 
to show them what they were doing? 

A. That is right. 

@. And the inventory that you prepared was 
only an inventory of all the work—by that I mean 
inside and outside of the pits? A. Yes. 

Q. That Mr. Pollia had done or completed up to 
the night that you drew the inventory—I am not 
interested in all the other work, because we are 
not involved with that. 

A. That is correct, with this exception, that I 
think that there were a few connections, some of 
the work that had not yet been done, and to give 
the complete basis for our Los Angeles office to act 
upon in accordance with their best judgment, we 
also listed the work that had not yet been done 
but would have to be done fer completion of the 
job. 

Q. In other words, you claimed that there was 
some work showing on the inventory that Mr. 
Pollia was to do? A. Yes. 

Q. And Mr. Pollia, at that time and place, men- 
tioned that the extra work was not under the 
original contract ? 

A. Yes, he mentioned at that time that portion 
was extra. 

Q. Mr. Pollia was going to Los Angeles to get 
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money due him based upon your inventory from 
the beginning of the work up to the night he left? 

Mr. Harloe: I object to that as asked and 
answered. 

The Court: I think the objection to the repeti- 
tion is good. [159] 

Mr. Doyle: Q. Isn’t it a fact, Mr. Snyder, that 
Mr. Pollia was insisting upon vour drawing an in- 
ventory so that he could take it to your Los Angeles 
office, so that they could make a payment to him 
from the inventory that you prepared? 

Mr. Harloe: That was not the testimony, and I 
object to it again. 

The Court: You can ask him if that is not the 
fact. 

Mr. Harloe: May I have that question read? 

(Question read by the reporter.) 


A. That is correct. 

Mr. Doyle: Q. You were not at the Los Ange- 
les conference the following morning, or at any 
time thereafter ? A. No. 

Q. Referring to the testimony that vou gave 
this morning about the bill of particulars, ‘‘Weld- 
ing joints, $195.90,’ and which you have no reeord 
of in the record that you have prepared, did you see 
Mr. Pollia do any welding of any of the joints 
involved therein ? A. Which item is that? 

Q. Item No. 3. 

A. I saw him weld the joints m the pipeline. 
He had to weld the pipes together to install the 
pipeline. 
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Q. I understood you, in reply to Mr. Harloe 
this morning, to deny the item No. 3, of $195.90. 

A. That is right. We had no knowledge of 
what that item constitutes, because in the original 
contract it states that Mr. Pollia will lay the pipe- 
line and install the gasoline pipes; he would have 
to weld them together to install it, and the contract 
specifically states including welding, and for what 
reason he has charged us Item 3, we do not. know. 

@. Then you do not deny that he might have 
done this work and you not have seen it? 

A. Yes, I deny it, because I know all of the 
work that was done, and I know it was all neces- 
sary to [160] the installation of the pipeline. 

@. Mr. Snyder, if you will, we will go back to 
your letter of August 23, 1940. Have you got it? 

A. Yes. 

Q. You have some figures there on pipe welding. 

A, That is right. 

@. Is it your contention that the pipe welds 
mentioned in the letter of August 28, 1940 were not 
the pipe welds specified in the bill of particulars ? 

A. That is right. The pipe welds authorized 
in our letter of August 23, 1940 were pipe welds 
and extra work caused by the change orders from 
the Navy. 

Q. How do you know, then, that these extra 
welds caused by the change of the work order from 
the Navy was not this very work that Mr. Polba 
is charging you for now? 
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A. Because all the items are accounted for in 
certain items that he shows. 

Q. Where? 

A. Well, let us go through the list, here. This 
requires me to refer back to see what each of these 
items refers to. Here is one of them, Work Order 
1215, to Mr. Pollia, it says, ‘‘Cut off turn and re- 
weld 6-inch flange on B tanks at $4.50 each, $9.”’ 
That is Order No. 1215. 

Q. What is the date of that order, if you have 
it there? 

A. My eopy does not have the date on it. I 
don’t know whether it is on the original, or not, 
that is Order 1215, and there is an item for $242, 
and one of these welds is included in that item, 
or several of the welds, I should say. 

@. Well, now, I beg your pardon, have you 
finished ? 

A. I think if you will give me a little time, here 
—the majority of them Mr. Pollia has under the 
last item on page 1 of the bill of particulars, letter 
dated August 23, 1940. You will recall my testi- 
mony this morning that I took the amount of 
$4903.20 and I said there were certain items author- 
ized for which Mr. Pollia was entitled to payment, 
and I enumerated those [161] items in my testi- 
mony this morning. 

Q. Have you finished? A. Yes. 

Q. Now, on work Order 1215 that you have re- 
ferred to, it was some work on east iron pipes—— 
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Mr. Harloe: Show him the order. 

A. I have it here, that is Order 1215, it calls 
for the installation of 54 feet of 8-inch water main 
removed by us and replacing the same water line, 
and eut off turn and reweld G-inch flange on two 
tanks at $4.50 each weld. 

Mr. Doyle: Q. Now, in the letter of August 28, 
which was dated prior to Order No. 1215, have you 
got that? A. Yes. 

q. The letter of August 23 was for welding also. 

A. That is right. Order No. 1215 was a specific 
order to do certain specified work. 

q. What about the letter of August 23? 

A. August 23 was a letter authorizing Mr. 
Pollia to do the work not covered by the original 
plans and specifications, the extra work in all of 
the pits. 

q. Wasn’t Order 1215 an extra work order, 
also? 

A. That is mght, but you might say in this 
particular case it is a duplication, it is an item 
that came up later that did not come to our atten- 
tion at the time we wrote the first order, and it is 
merely an order for him to do particular items. 

Q. Then, do I understand you to testify that 
notwithstanding the letter of August 238, in which 
you requested certain welding to be dene, that you 
issued a written order on the same item on Au- 
gust 29? 

A. No. I would classify the letter of August 23 
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as a blanket order for all extra work not covered 
by the original plans and specifications, at desig- 
nated unit prices. The three-item order No. 1215 
is, you might term it, a duplication [162] of that 
order, inasmuch as the three items call for extra 
work. That is all it amounts to, a duplication. 

@. All right. In order to avoid a misunder- 
standing, you used the words, you might interpret 
the letter of August 23 now as a blanket order. Do 
you recall that? 

A. That is what I said, it is a blanket order to 
do all the work. I did not break up all the work 
not included in the original plans and specifications 
in regard to working out unit prices. 

Q. If you gave Mr. Pollia a blanket order on 
August 23 to do all the extra welding, as you testi- 
fied to, what was the occasion of your issuing an- 
other order on August 29 for welding, also? 

A. ‘To be specific, there was no occasion for it, 
it was unnecessary. 

Q. That.is the reason, you say, as to the charge 
of $195.90, you don’t know anything about that? 

A. No, that has nothing to do with it. There is 
no connection with it. 

Q. Do you know how much Mr. Pollia paid for 
the civil engineer, which is $25 in the bill of par- 
ticulars ? 

A. I don’t know how much. All [ know is, at 
the time I asked him he said the time came to $4 
and something, whatever it was, which I gave in 
my testimony. 
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Q. $4352 Px NOES 

Q. Notwithstanding the fact that you asked Mr. 
Pollia how much Flotation owed Mr. Pollia for the 
use of that civil engineer, you don’t know how much 
Mr. Pollia paid the civil engineer for his work ? 

A. Naturally not, that is not my business, what 
he paid. 

Q. You do not mean to say that the bill that 
Mr. Pollia charges as $25 was $4.35? 

ae es: 

Q. If you don’t know how much he paid the 
civil engineer, how [163] could you say he paid 
only $4.35? 

Mr. Harloe: I object to that as argumentative. 

Mr. Doyle: I will withdraw the question. Just 
one more matter and I will finish with this witness. 

@. You say that there was an item of $2300 
where the tile drain work was omitted. 

A. That is right. 

Q. Why was the tile drain work omitted? 

A. ‘The origmal plans and specifications were 
for an 8-inch tile drain line, and the Navy engi- 
neers calculated and found out that an 8-inch line 
was inadequate, whereupon they requested us to 
install a 12-inch drain line, and our original con- 
tract with Mr. Pollia was he was to install an 
8-inech drain line, and when this change came up 
we decided not to have him install it, and, there- 
fore, a deduction of $2800 from the contract price 
was in order, because Mr. Poilia did not install any 
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drain line at all. The wording of the original con- 
tract with Mr. Pollia specified that if the drain 
line should be omitted that amount should be de- 
ducted. 

Q. The Government substituted the 12-inch tile 
drain for an 8-inch tile drain? 

A. They definitely required a 12-inch drain line, 
which was installed by another contractor. 

Q. About when was it the Navy required a 12- 
inch drain line? 

A. Even at the time we entered into the con- 
tract with My. Pollia, they were discussing, the 
Navy engineers were discussing this, and they felt 
at the time, they were not positive, they had not 
decided at that time that the 8-inch line would be 
inadequate, and it was for that reason, I believe, 
that when My. Ceriat and Mr. Pollia wrote up that 
contract they put in that provision in the contract, 
if they Navy did decide not to put in the 8-inch 
line a deduction of $2300 would be made from the 
amount of the [164] contract. 

Q. Will you point that out in the contract, if 
you please? 1 am referring to Plaintiff’s Exhibit 
2, May 28, 1940. The fourth paragraph mentions 
& 12-inch drain pipe. 

A. IJesee that I am im error about that. I de 
have a paper in my file signed by Mr. Pollia 
which is a subsequent part of that contract, as to 
omitting the tile dfain. Can I show you this, Nir. 
Doyle? It is not an original, I believe you have the 
original. 
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Mr. Harloe: Is there any question that that was 
omitted, Mr. Doyle? 

Mr. Doyle: There is no question about its being 
omitted, I am merely attacking the recollection of 
this witness, his credibility about a lot of matters. 

A. I was in error there. [I thought it was in 
the original contract; it was not. This is a supple- 
mental agreement. 

Q. This is the document that you are talking 
about ? 

A. That is the document I am talking about. I 
Was in error in stating it was incorporated in the 
original contract. 

Q. Do vou know whether or not any informa- 
tion had ever been communicated to Mr. Polha with 
reference to the fact that the Government ever 
wanted or ever contemplated anything other than 
the 12-inch drain? 

A. No. The original specifications called for an 
S-inch drain, at the time the contract was drawn 
up between Flotation Systems and Mr. Pollia, 
and—— 

@. (Interrupting) You say Mr. Pollia 

The Court: Let him finish. 

A. The 8-inch line was on the specifications, 
and Mr. Follia agreed to install this work as per 
plans and specifications, so I see no reason why the 
8-inch lne was not originally contemplated. [165] 

Mr. Doyle: Q. Would you say, then, that Mr. 
Pollia, in his contract of May 28, 1940, apparently 
figured on a 12-inch drain line? 
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Mr. Harloe: That is calling for somebody else’s 
state of mind. 

Mr. Doyle: I will reframe the question. 

Q. In view of your last answer, then, was there 
ever any occasion about Mr. Polla figuring on a 
J2-inch instead of an 8-inch drain line, as shown in 
the contract? 

A. We are getting back to the time question 
again, and it makes it hard to remember. I will say 
it is possible that Mr. Pollia was advised that it 
would be a 12-inch line, and at the time that the 
contract was entered into it is possible that he might 
have figured on installing a 12-inch line on May 
28th instead of an 8-inch line. However, the line 
was not installed by My. Pollia, and he signed an 
agreement whereby he agreed that the Flotation 
Systems could deduct $2800 if he did not install it. 

The Court: We will take our recess of ten min- 
utes at this time. 

(After recess :) 


Mr. Doyle: Q. Mz. Snyder, the letter of August 
23, 1940, which is Plaintiff’s Exhibit 10, covers some 
joints and some welds, and contains, among other 
language, the following: ‘‘You are authorized to 
proceed as instructed by us with any additional 
work necessary to complete the pit piping, but not 
covered by the original plans and specifications.”’ 

A. That is rieht. 

@. Is that correct? 

A. ‘hat is cotfeét. 
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Q. You state the work and the price? 

A. Yes. 

Q. ‘‘This authorization does not supersede that 
covered by our [166] letter of August 7, 1940, and 
the above prices on welding apply only to welds 
that must be made in place, inside the pits.”’ 

A. That is right. 

Q. Now, in this letter of August 23 you refer 
to the contract of May 28, 1940. A. Yes. 

@. And in the original contract of May 28, 1940, 
Item 2 is, ‘‘Complete installation of all gasoline 
pipeline as covered by plans accompanying specifi- 
eations 9505, including necessary excavation, back- 
fill, replacement of red rock surfacing, repairs to 
any existing roads, welding, and testing all joints 
and all connections to pit boxes.’’ A. Yes. 

Q. Then you specify pits A, B, C-2, D and E. 

At Olney WS Sees te 

Q. The letter has a list of the tanks correspond- 
ing to the Navy plans? 

A. Each pit has a number in them. 

Q@. In A-1, B-1, C-2, D-8, and E-16. 

A. Yes. 

Q. Now, have you the original letter that was 
given you by Mr. Pollia on the night of August 
29, that was the night that you prepared this inven- 
tory that he was to go to Los Angeles. 

A. That is in evidence, Mr. Doyle. 

Mr. Doyle: The original of August 29? 

Mr. Harloe: Yes. 
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Mr. Doyle: Q. What were the circumstances 
under which Mr. Pollia brought this letter of Au- 
gust 29 to you, which is Plainvi’s “Exinbiy 1? 

A. ‘That was the statement referred to in my tes- 
timony when Mr. Kalte and I were in the office, 
and that was the first information we had that we 
were understood to pay for all the work in the pits. 

Q. That was less payment No. 1? 

A. Yes. 

Q. And less payment No. 2 of $4737.49? 

A. Yes. 

Q. That was the letter you could not find yes- 
terday and vou [167] found in your file this morn- 
ing? A. Yes. 

Q. Then vou have this extra work order $208, 
and the item $165, and $1760, corresponding to the 
bill of particulars which was submitted to you, 
which you subsequently examined? 

A. I believe that is correct. 

Q. You will observe in the letter Mr. Pollia gave 
vou of August 29, 1940, that he stated complete 
work in pits A, B, C, D, and E? 

A. ‘Vilat 1S) comrecr, 

@. And item 2 of the contract says, ‘‘up to the 
pits.”’ 

The Court: That is in evidence. 

Mr. Doyle: That 1s true. 

A. Would you read that part? 

Mr. Harloe: The contract says up to the pits. 

Mr. Doyle: Q. In other words, Mr. Snyder, 
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Plaintiff’s Exhibit 7, the letter of August 29, 1940, 
covers the pits by letter and number, as in the con- 
tract to the pits by letter and number in the original 
contract of May 28, 19407 

A. The items in the letter of August 29 refer 
to the same pits that are referred to in the contract 
of May 28, if that is what you mean. 

Q. And show extra charges for that work upon 
Myr. Pollia’s statement? 

The Court: Don’t the letters speak for them- 
selves? 

Mr. Doyle: Yes. Thank you very much. That 
is all. No further questions. 


Redirect Examination 

Mr. Harloe: @Q. Mr. Doyle has examined you 
at great length with reference to work orders 273 
and 274, as to what they applied to. A. Yes. 

Q. Work Orders 273 and 274 applied to Pit ¥, 
as designated on the plans and specifications, did it? 

A. Yes. [168] 

Q. And pit F was never at any time mentioned 
in the contract with Mr. Pollia? 

A. Pit F was not mentioned. 

Q. So, therefore, any work that might have been 
done by Mr. Pollia under any order was work that 
was never contemplated in the contract, whether 
it was in or out of the pit? 

iinet ace tle nite 

Q. It was all extra work? A. Yes. 

Q@. In answer to a question this morning by me 
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as to A. R. Reid & Company, Mr. Snyder, I want 
to call your attention to this, A. R. Reid & Com- 
pany wrapped certain pipe and joints on this job 
for Mir. Iolhat A. Yes. 

Q. Did A. R. Reid & Company furnish the mate- 
rial, also, for the wrapping of this pipe on the 120 
feet of pipe you spoke of? 

A. Jam quite sure they did. 

Q. The amount of A. R. Reid & Company’s bill, 
as set forth in the Answer, was the sum of $487.52? 

A. Yes. 

Q. You caused that amount to be paid to A. R. 
Reid? A. That is right. 

Q. You also caused the amount of $44.15 to be 
paid to the Western Crane Company? 

A. 1 do not believe that bill was ever settled, 
Mr. Harloe, that particular one of $44.15. I am not 
sure about that. I think that amount is still in de- 
fault to the Western Crane Company. 

Q. You think that is still in default to the West- 
ern Crane Company ? A. Yes. 

The Thomas Welding Company, $182.50. 
Yes, we paid that. 

The Ek. Kk. Wood Lumber Company, $4.82. 
T believe the $4.82 is in default. 

The $4.82 is still due? A. Yes. 

J. Giences, $7222. 

$746.59 is what we actually paid. 

There was a change in this bill, and it figured 
up to that [169] amount. Those amounts were paid 
by you? A. Paid by Flotation Systems. 


QOQPoDPrPorpe 
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Q. And an assignment taken to the Flotation 
Systems? ee ies correct: 

Q. Now, Mr. Snyder, with reference to the Shan- 
mac Company, did you ever have any conversation 
with Mr. Shannon or Mr. Mackie, who constituted 
this Shanmac Company, with reference to work on 
the Flotation Systems job? A. Yes. 

@. And when did that occur? 

Mr. Doyle: Mr. Harloe, I presume in the in- 
terest of time you are directing this examination 
relative to the complaint in intervention, and I 
think My. Stark ought to be here when that is done. 
In so far as we are concerned, we object to it. 

The Court: I do not understand. 

Mr. Harloe: Mr. Doyle calls my attention to 
the fact that I am addressing this line of questions 
to Mr. Snyder relative to the complaint in inter- 
vention by Mr. Stark for Shanmae Company, and 
I believe, properly speaking, that Mr. Stark should 
be here when that testimony is introduced. 

@. Mr. Snyder, attached to the item are certain 
items, as follows, which were paid by Flotation 
Systems: The first item there is, ‘‘20 hose reels, 
cost of installation $150.’’ Are those hose reels as 
set forth in the Answer as a set-off the same hose 
reels that you spoke about that were not installed 
by Mr. Pollia by reason of the fact that the equip- 
ment was not available out there, and they were sub- 
sequently installed by the Flotation Systems? 

A. Yes. 
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Q. Now, the charge in the bill of particulars 
on that account is for the actual installing of those, 
and it gives no eredit for not installing them, is 
that so? A. That is correct. [170] 

@. The next item is ‘50 pounds of lead pur- 
chased June 29, 1940 at 4 cents a pound, $2. Mov- 
ing rock at boathouse with Bigge crane July 10, 
erane 2 hours at $6, $12, crane operator 2 hours 
at $1.67, $3.33, crane oiler 2 hours at $1.17, $2.33,” 
making a total of $17.66. Was that paid by Flota- 
tion Systems? A. Yes. 

Q. Now, was that part of the work that should 
have been done by Mr. Pollia? 

A. The erane work, Mr. Harloe, you are re- 
ferring to? 

Q. Yes. 

A. This crane work was done by equipment we 
were renting for work on another job that Mr. Pol- 
ha was doing. 

. Then the next item, ‘‘Moving rock at boat- 
house with Western crane, August 19’’—— 

Mir. Dovle: If your Honor please, in view of 
the last answer of the witness, the plaintiff at this 
time will move to strike the item contained in the 
Answer and the testimony of the witness for the 
purpose of showing a charge here by the defen- 
dant against Mr. Pollia for other work that he was 
doing. This may be a set-off on another cause of 
action that the Flotation may have against Mr. 
Polha, but there is no such thing as a set-off for 
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any work that the corporation does for Mr. Pollia 
that is not in the contract before the Court. 

Mr. Harloe: The witness has answered that this 
was work contemplated by the contract. 

The Court: I did not understand that this work 
did not apply to the contract. 

Mr. Harloe: I will withdraw my last question 
and go back to that. The first question is moving 
rock at boathouse with Bigge crane, on July 10. 

A. Yes. 

Q@. What does that refer to? 

A. That refers to a job that Mr. [171] Pollia 
used the crane on, on which we paid the rental, 
and I do believe he used it another job not on the 
contract. 

Q. In other words, that refers to payments 
that the Flotation Systems made for the rental of 
a crane which was used by Mr. Pollia some place 
else? A. That is correct. 

(). So that, as I understand it, there were two 
jobs going on at the same time, that is, the Job you 
eall the boathouse job, and Mr. Pollia was doing 
some work for the company that were doing that 
work ? 

A. That is right. Mr. Pollia was working on 
both jobs. 

@. What company was doing that? 

A. The California Construction Company. 

@. In the doing of Mr. Pollia’s work for the 
Flotation Systems, they were paying rental for the 
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Bigge crane for doing work on their own job, were 
they ? 

A. I do not understand that question. 

Q@. What was the Bigge crane? 

A. Well, we did considerable excavation work 
on the job, and for this excavation we hired Bigge’s 
crane, and we paid rental on it at all times. 

Q. You paid rental at all times? A. Wes 

Q. Then the Bigge crane that you were paying 
vental on was used by Mr. Pollia on this other job? 

A. That is right. 

Q. And you charged that against him? 

A. We did, yes. 

Mr. Doyle: T’o which we renew the motion, that 
the matter contained in the answer be stricken and 
the evidence be stricken, upon the ground that if 
there was a cross-complaint in this matter on be- 
half of the defendant against Mr. Pollia, the cross- 
complaint: would rise out of the subject-matter of 
this particular matter, and not some other job. 

The Court: We will take up that matter later 
in the argument. [172] 

Mr. Harloe: Q. The same applies to the next 
item of $17.66? The same applies. 

@. Then we have lumber purchased July 11th 
from EH. K. Wood Lumber Company and charged 
to Flotation Svstems, $4.26. What was that? 

A. Mz. Pollia purchased some lumber that he 
used in conjunction with the execution of this 
contract for us, and he didn’t pay it; in faet, he 
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had the bill charged to us directly—the E. K. Wood 
Lumber charged us directly for the lumber that 
our subcontractor used, and we paid the bill. 

The Court: Didn’t you go over all of these mat- 
ters with this witness when he first took the stand ? 

Mr. Harloe: No, I did not, your Honor. 

The Court: I thought you did. 

Mr. Harloe: I did not go over this matter, IL 
overlooked it. 

Q. All of these items shown on Exhibit B to 
the answer, of which you have a list there, all were 
charged against Mr. Pollia on the Flotation job, 
except for the bill for the rent of the Bigge crane 
on the boathouse job that Mr. Pollia did? 

A. Yes, all of those except the two items were 
for material or services or labor pertaining to the 
job in question. 

Q. Now, coming, Mr. Snyder, to the letter of 
August 29, and the last five items there above the 
payroll, which reads, ‘‘Complete work in pits,”’ 
and that sets forth the specific amount for each 
pit, have you added up the total of that amount? 

A. I did at one time. I do not have that figure 
before me, here. 

@. It is a matter of addition. Those add up to 
$2693.65. Is that right? A. That is right. 

Q. That letter of August 29 was a letter sub- 
mitted by Mr. Polha, whereby he claimed payment 
for all work done in the pits? 

A. That is correct. [173] 
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Q. Now, the bill of particulars which 1s in evi- 
dence, have you a copy of it there? 

A. I have it, yes. 

Q. The bill of particulars sets forth for that 
same work how much? 

A. $4903.20, assuming that Mr. Pollia claims 
that he did all the work inside of the pits under 
our letter dated August 23, which has been dis- 
cussed, which he contends is his authorization to 
do that work. 

Mr. Harloe: I think that is all. 

The Court: Any other questions? 

Mr. Doyle: Yes. With the permission of the 
Court I would like to ask a question or two on 
cross examination. 


Reeross Examination 

Mr. Doyle: Q. Mr. Snyder, you testified this 
morning about there being some trouble or some 
conference involving Mr. Pollia with Commander 
Siebert at the office about the delay in finishing 
the job, and the penalty. 

A. ‘There was a conference. We consumed a 
lot of time on that. 

@. As a matter of fact, there was never any 
penalty imposed upon anybody at any time, was 
there? 

A. No, there was not, as a result of an occur- 
rence that happened sometime after Mr. Pollia 
left the job. There was a large extension of the 
job by the Navy whereby we installed the entire 
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additional system, and under the terms of the 
Naval contract the large extension of work abol- 
ished the penalty that we were subject to. 

Q. Pursuing that question, in so far as the 
possibility of any penalty is concerned, there ac- 
tually was none suffered by you? 

A. As a result of actual circumstances, no, but 
at the time of this conference with Mr. Siebert we 
were subject to payment of penalty. 

Q. Irrespective of being subject to a penalty, 
none was ever [174] levied or suffered ? 

A. Through circumstances occurring it made 
it unnecessary for us to pay the penalty. 

@. Now, so far as the bill of particulars is con- 
cerned, with respect to the hose reels to be installed 
inside of the pits, you testified this morning that 
there were 10, of the value of $20 each, that would 
be $200. 

A. There were 20 hose reels at $10. 

@. That would be $200? A. Yes. 

Q. The document that you were examined on 
by Myr. Harloe has $150, which is correct? 

A. I noticed that. As I remember subsequent 
estimates, we revised that; I will say in all fair- 
ness that $150 is correct. 

Q. In the bill of particulars this morning you 
questioned an item of a rental of cranes as being 
at $8 an hour instead of $7. Do you reeall that? 

A. Yes, if you will look at this bill that Mr. 
Pollia presented us on August 7, this same item 
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appears on this bill at $7 an hour. I have it 
right here. 

@. You have got a bill there on his stationery 
of August 1, 1940? 

A. Iam referring to the bill of August 29, 1940. 

@. That was the document that you based your 
inventory upon, or referred to in making up the 
inventory ? 

A. That is the document I referred to. 

Q. That shows $7 an hour? A. It does. 

Q. This morning you testified that on the bill 
of particulars, instead of it being $164, it should 
be $142.50? A. I believe that is correct. 

(. The same type of equipment upon the bill 
of particulars, is that the same type of equipment 
that you were billing to Mr. Pollia in Exhibit 5B 
of the Answer? A. No. 

Q. Similar equipment? 

A. Similar equipment, but not the same. [175] 

@. Is there any difference in the rate per hour 
charged ? 

A. No. The machine that we allowed Mr. Pollia 
to use I believe was a larger machine than the one 
he rented to us. 

@. Is it comparable in price? A. Yes. 

Q. The machine that Mr. Pollia was using and 
the machine that you rented to him, was that the 
machine and operator? A. Yes. 

@. And yet on your Exhibit B to vour answer 
—we are charging $7 in the bill of particulars and 
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yet in your exhibit you have the rental of the 
crane, operator and oiler in the amount of $8.84 
an hour, for the same type of equipment. 

A. You are adding time for the oiler? 

@. Yes. 

A. This crane that we rented Mr. Polha was 
a large derrick crane; the equipment was similar 
in purpose, but there was considerable variation 
in the rental paid. This is the bill for the oper- 
ator’s time, and the oiler’s time, exactly what we 
paid for it. Mr. Pollia’s charge against us for the 
use of his crane is based upon what he told me, 
which is substantiated by this bill which he pre- 
sented us on August 29. 

@. What about the other item of $404 for the 
equipment, in Mr. Pollia’s bill of particulars? In 
other words, you testified that $404 should be at 
the rate of $7, multiplied by the number of hours, 
which would bring it to $353.50. 

A. That is right. 

@. Did Mr. Pollia give you the number of hours 
that he used that equipment? 

A. I don’t know whether he gave it to me or 
whether I calculated it from this bill of particu- 
lars. LI believe I had a record of it. I would have 
to go through my file, here, to some extent, to verify’ 
that, but I have no recollection of any discrepancy 
in the number of hours. 

Q. Now, you have the last item mentioned here, 
‘‘Hstimated cost of replacing and repairing tools 
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and equipment borrowed and [176] lost or dam- 


aged by employees of Pollia, $100.”’ A. Yes. 
Q. What equipment was borrowed, damaged or 
lost ? A. A great many tools. 


@. Name a few of them. 

A. I will name a section of hose, which was 
worth $50, that Mr. Pollia, through carelessness, 
ruined for us, made it of no value. 

Q. In what respect? 

A. That hose was a rigid hose, and he allowed 
one of his trucks to be run over it by careless 
employees, which made the hose useless. 

@. Did you see that act of carelessness or neg- 
ligence? A. No. 

Q. Who told you that? 

A. Well, Mr. Ceriat. 

Q. Was Mr. Pollia there when that statement 
was made? 

A. Yes, they had quite an argument about it. 

Q. Now, as a matter of fact, vou were to deliver 
all the material on that job? 

A. The material, but not tools. 

@. As a matter of fact, there was considerable 
delay in the forwarding of some of the material to 
the job, was there not? 

A. Nota great deal. We expended every effort 
to get the material to Mr. Pollia as he needed it. 
As I said before, on the stand, we made several 
trips to town when he said he was short something. 

@. Isn't it true, Mr. Snyder, that Mr. Ceriat 


U.S. for Use of Andrew Pollia 221 


(Testimony of Arthur F. Snyder.) 
made two trips to Los Angeles in order to arrange 
for the delivery of material? 

A. He made two trips to Los Angeles, as I 
recall, but I don’t recall the particular purpose of 
his trips. 

@. You were in court yesterday and heard Mr. 
Ceriat testify he made two trips to Los Angeles to 
get material to come up here? 

A. JI heard him say that, but I don’t know that 
is what he went to Los Angeles for. 

Mr. Doyle: No further questions. [177] 

The Court: Do you want to call any other wit- 
nesses ? 

Mr. Harloe: In so far as the defendant 1s con- 
cerned, that 1s its case, save and except as to the 
claim of the intervenor, the Shanmac Company, 
in the sum of $1048, and I believe, in all fairness 
to Mr. Stark, who represents them—I want to put 
on a little testimony, but I think in all fairness to 
Mr. Stark he should be present, and I would re- 
spectfully request your Honor, that we take it up 
at your Honor’s convenience, it will merely take 
about ten minutes, and I will notify Mr. Stark to 
be here for that purpose. 

The Court: Will you have any other witnesses? 

Mr. Doyle: Yes, your Honor. I might make this 
statement: When I originally discussed this mat- 
ter with Mr. Harloe, I understood that the defend- 
ant would put on Mr. Kalte and Mr. Snyder. I 
therefore, on behalf of the plaintiff, move that 


222 Flotations Systems, Inc., vs. 


plaintiff be permitted to reopen his ease to eall 
Mr. Kalte as an adverse witness. 

Mr. Harloe: There is no objection to that, un- 
less you want me to call him. So that the record 
will be straight I will call Mr. Kalte. 


FRED E. KALTE, 
Called for the Defendants; Sworn. 


Mr. Harloe: So far as the Flotation Systems is 
eoncerned, I have no purpose in calling him, but in 
the interest of time you may cross examine him 
as an adverse witness. 


Cross Examination 

Mr. Doyle: Q. What is your official capacity 
with the Flotation Systems, Inc., Mr. Kalte? 

A. Vice-President. 

@. How long have you been so employed? 

A. Ever since the [178] inception of the com- 
pany; that was in August, 1939. 

Q. In order to shorten this up, I understand 
that you originally came in contact with Mr. Pollia 
with reference to this job, with Mr. Ceriat, at the 
Navy Base at Alameda, around May 28, 1940? 

A. Approximately that time, yes. 

Q. Do you know, of your own knowledge, that 
he actually commenced that work before his con- 
tract of May 28, 1940 was signed? 

A. None other than I received reports in the 
office. 
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Q. Did you see this contract dated May 28, 1940 
when it was forwarded to your office by Mr. Ceriat? 

A. I believe I did glance at it, I don’t remem- 
ber going over it very thoroughly. I turned it 
over to Mr. Henry. 

Q. Did you, or anybody, make any suggestion 
about changes, or any of the contents in the 
letter ? 

A. No, not at that time, I never made any 
comment. 

@. Did you make or suggest any changes in the 
letter of May 27, 1940, at any time? A. Yes. 

@. Is it true that you made a suggestion about 
a revision to provide for the work inside of the 
pits? 

A. I am sorry, I misunderstood your previous 
question. 

Q. My question was directed to the point of 
suggested changes. 

A. What date? 

Q. I don’t know, that is what I am trying to 
find out. When was the first time, if you recall, 
that you saw the letter of May 28, 1940? 

A. You mean the letter that Mr. Ceriat wrote 
down to our office as to what Mr. Pollia would do? 

Q. That is the letter I am talking about. 

The Court: What is the number? 

Mr. Doyle: Plaintiff’s Exhibit 2. 

A. It is funny, but I do not remember ever 
seeing that letter. [179] 
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@. Did you ever write to Mr. Ceriat or anyone 
about any provisions to be put in any contract to be 
drawn ? mm Wes 1 did. 

@. Where is that letter? 

A. That is the letter, the answer I wrote in 
answer to Mr. Ceriat’s letter to our Mr. Henry. 

@. Then you had some idea about the negotia- 
tions with respect to a contract? A. Qh, yes. 

@. And as a result of that knowledge of the ex- 
ecution of a contract, you issued certain instruc- 
tions to Mr. Ceriat? tNiees  Yies: 

(). You were interested in it to be sure that the 
contract provided for the work inside of the pit? 

A. Yes, in addition to all of the rest that was 
stated in the letter. 

Q. You left it up to Mr. Ceriat to see that the 
work was done? A. Yes. 

Q@. Mr. Ceriat sent the letter of May 28, you 
took it and filed it? 

A. I turned it over to Mr. Henry and it was 
filed. 

Q. Who was Mr. Henry? 

A. President of the Flotation Systems. 

Q. As a matter of fact, you did read the con- 
tract, but did not review it very carefully ? 

A. hat is right. 

Q. And after vou read it or glaneed at it, you 
merely turned it over to Mr. Henry, and ultimately 
it went into the file in the ordinary course of busi- 
ness ? A. That is meh. 
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Q. Who was the first person to call your atten- 
tion to the fact that there was some question about 
whether it was up to the pits or in the pits? 

A. I believe it was Mr. Snyder. 

Q. About when was that, with respect to the 
date of the execution on May 28, 1940? 

A. Istayed over on business at the job, and Mr. 
Snyder told me, just exactly what date I can’t re- 
member, but it was shortly before Mr. Pollia came 
down with a bill. 

Q. Shortly before Pollia came down with the 
bill ? A. Yes. 

Q@. As a matter of fact, Mr. Kalte, this is the 
situation: that [180] you were up here on some 
business, you were over to the job in Alameda? 

A. Yes. 

(. And that was the first time that Mr. Snyder 
intimated or stated to you that there was some 
question about whether the work was up to the pits 
or inside of the pits? A. That is right. 

(). That is right? A. That is right. 

@. That was about the time that Mr. Pollia was 
going to ask for a payment on this job? 

A. A little before. 

@. And you went back to Los Angeles? 

A elaine is mole 

@. And you instructed Mr. Snyder to prepare 
some kind of inventory or statement, so that you 
would know what could be done? A. No. 

Q. What happened? 
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A. When I found out that Mr. Pollia was try- 
ing to collect for all of the extra work in the pits, 
I just told Mr. Snyder I would have to talk it over, 
and I had to go down to Los Angeles to talk it over 
with Mr. Henry, and he pointed to the word ‘‘to”’. 

@. Who is ‘‘he’’? A. Mr. Snyder. 

Q. When you saw that word ‘*to’’ you indicated 
you would have to go down and talk to Mr. Henry? 
_ A, Yes. 

Q. Nothing else happened? 

A. At that time, no. 

@. You made some observation you would go 
down South and see if the original contract in that 
office was the same as the work contract in that 
office ? 

A. I wanted to talk with Mr. Henry. 

@. You went down to Los Angeles? 

A. Yes. 

@. And Myr. Pollia finally appeared down there 
with this inventory and statement of August 29, 
1940, or about that date? 

All I saw was that he had a statement. 

Who? 

Mr. Pollia presented me with a statement. 

Do you know what statement that 1s? 

For all the charges [181] up to date. 

Do you know where that statement is? 

I believe it is a matter of record. 

You mean the August 29th statement—yvou 

are referring, I take it, to Plaintiff’s Exhibit 11? 
A. Yes, I believe that is the one. 
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Q. Do you recall Mr. Pollia coming down to 
your office at Los Angeles with any document that 
was prepared by Mr. Snyder? A. Only this. 

Q. That is all you reeall? 2 

A. That is all I recall. 

Q. I will show you Plaintiff’s Exhibit 11, the 
first item of which is, ‘‘Less Payment No. 1, $7600,” 
and ‘‘Less Payment No. 2, $4737.49,’’ and then the 
items in the third set of figures in the sum of 
$7493.14. Is that correct? 

@. When Mr. Pollia came in that morning to 
your office in Los Angeles, tell us what transpired. 

A. To the best of my knowledge, we went into 
Mr. Henry’s office, Mr. Pollia and myself, and we 
talked with Mr. Pollia for a moment, and then we 
ealled in Mr. Ceriat, and we had a conversation. 

Q. At the conversation would you please relate 
exactly, word for word, or the substance of what 
each party said? 

A. This is just from memory. 

Q. Your best recollection. 

A. In the first place, I did not feel the Job was 
completed, and Pollia was asking for more work 
than had actually been completed, and I did not 
feel that extra for the work for the fueling pits 
was due him. Mr. Henry made the remark that 
IT don’t remember the exact words he used. 

Q. That is all right, give us the substance. 

A. The substance of it was that Mr. Pollia 
pulled a fast one, tried to pull a [182] fast one 
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over on us, and I said, ‘‘Who?’’ And he said 
““We three,’’ he said Ceriat, myself and Mr. Henry. 
I had a talk with Mr. Henry, and we decided we 
would pay Mr. Pollia one thousand dollars on aec- 
count until we could get a report of the job and 
see how much Mr. Pollia had done, and how much 
money was coming to him, by contacting our su- 
perintendent on the job, who was Mr. Snyder, and 
a check was written out and given to Mr. Pollia. 

Q. You are going a little too fast for me. When 
Mr. Snyder showed you the contract in Alameda 
you left and went to Los Angeles? A. Yes. 

@. You went in and got vour copy of the filed 
contract? A. Yes. 

®. When you saw the same wording in there 
you took the matter up with Mr. Henry? 

A. Yes. 

Q. And the two of you diseussed the matter be- 
tween yourselves ? A. Yes. 

Q@. Mr. Pollia was not there at that time? 

A. No. 

@. He came down one morning a very few days 
thereafter ? A. Yes. 

Q. And the three of vou got together in con- 
versation, as I understand it, and Mr. Henry made 
a suggestion that Mr. Pollia was pulling a fast 
one on Mr. Ceriat, Mr. Henry, and yourself? 

A, That is right. 

Q. You are going a little too fast. Was that 
all there was in the conversation ? 
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A. I do not recall. 

@. How long did the conversation last ? 

A. Maybe about ten minutes. 

Q. It did not take ten minutes merely to say 
somebody made the suggestion that Mr. Pollia was 
pulling a fast one. Give us more of the conversa- 
tion. 

A. Well, I said, personally, ‘‘It stinks.’’ 

Q@. Anything else? 

A. We did not agree on it, at all. That is, [183] 
Mr. Pollia had an idea, and our idea was a little 
different. Mr. Henry and I felt that the item—— 

Q. Iam not asking what you felt. I am merely 
asking you what did you tell Mr. Pollia. 

Mr. Harloe: Mr. Kalte, Mr. Doyle is trying to 
get your best recollection. If you cannot remember 
the words give him the substance as you remember 
it, just what took place. That is all you want. 

A. The sum and substance of it was that we told 
Mr. Pollia we felt that we were being gypped out 
of this extra he wanted, it was supposed to be in 
the contract, that was the intent of the contract, 
to include that in it, and the substance of the con- 
versation was the meaning of that contract. What 
further went on I don’t know exactly, but Mr. 
Henry told me to give Mr. Pollia a check for $1000. 

Mr. Doyle: @. At that pomt that you men- 
tioned, Mr. Henry and yourself believed that the 
eontract had that in contemplation, and having in 
mind that you felt that it stunk, and Mr. Henry’s 
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statement you were having a fast one pulled on 
you, didn’t you decline to make any payment to 
Mr. Pollia upon the ground that there was no meet- 
ing of the minds, that he was not entitled to it? 

A. Not on those grounds, no. 

Q. As a matter of fact, when you had that in 
mind, and Mr. Henry felt the way you testified he 
did, and you felt the way that you testified you 
did, as a matter of fact you issued a check for 
$1000 ? 

A. But that was below what we thought was 
coming to him on the original contract. 

®. Irrespective of that, notwithstanding that 
matter, you did issue a check for $1000? 

A. Yes. 

Q. Isn’t it true, also, that you told Mr. Pollia, 
or vou thought [184] that for the moment Mr. 
Pollia was satisfied with $1000 ? A. No. 

@. What did he say? 

A. He wanted the rest of it right away. 

Q. What did you tell him? 

A. J told him we would not give it to him until 
we had checked up thoroughly and found out how 
much was coming to him. 

Then I take it he left? 

No, he asked for a note. 

And he was willing to discount the note? 
He did not say anything about discount. 

He asked for a note? A. Yes. 

Did he come back the following morning ? 
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A. I think it was all closed up that day. 

Q. Isn’t it true, Mr. Kalte, toward the end of 
the conversation between Mr. Henry, Mr. Pollia 
and yourself, it was agreed that you would finally 
pay it? A. No. 

Q. Do you recall your deposition being taken 
in my office at San Francisco on October 15, 1941? 

A. Yes. 

Mr. Doyle: Have you got your copy of the de- 
position, Mr. Harloe? 

Mr. Harloe: No, I have not. Just show it to 
him. 

Mr. Doyle: Q. I will ask you to read 

The Court: Do you expect this witness to be here 
some time? 

Mr. Harloe: Yes. 

The Court: I think we will take our adjourn- 
ment at this time. This case will be continued until 
Friday, the 20th, at 10:00 o’clock. 

(An adjournment was here taken until Fri- 
day, February 20, 1942.) [185] 
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10:00 o’Cloeck A.M. 


The Court: You may proceed. 


FRED E. KALTE, 
Reealled: 
Cross-Examination 
(resumed ) 

Mr. Doyle: @. Mr. Kalte, when we adjourned 
Wednesday, you had testified that in the conversa- 
tion in the company’s office in Los Angeles, when 
Mr. Pollia was down there to get some money, that 
you thought the thing stunk, and you would look 
into it, 1s that right? 

A. JTiiat is rie. 

@. And you paid him some money that morning ? 

A. That is right. 

@. Then what did you tell him? 

A. I don’t remember the exact words, but I 
believe I said it looks like we are stuck, and we 
would have to pay it. 

@. Was there any debate about the idea, at all, 
or any words that passed between any of you— 
was there a friendly feeling? 

A. I don’t know as to that, I would not say. 

Q. Isn’t it true, Mr. Kalte, that toward the end 
of the discussion about Mr. Pollia’s getting this 
money, and prior to Mr. Pollia leaving your office, 
didn’t you take the initiative to phone another con- 
tractor in Los Angeles about getting Mr. Polha a 
job on a United States field? Do you know Mr. 
Hummerdon ? Be Wes, Mido: 
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@. Do you recall to your mind that you took the 
initiative about getting together Mr. Pollia and Mr. 
Hummerdon on another job? 

A. Yes, sometime previously to this. 

Q. I am talking about the morning in Los An- 
geles. 

A. I don’t remember whether it was that morn- 
ing or some other time. 

@. You wouldn’t deny taking up the phone and 
calling Mr. Hummerdon? [186] 

A. No, I won’t deny that. 

@. And it is true when you were in Los Angeles 
the morning of this conversation, that, as you said, 
vou felt the letter was written in such a way that 
you would have to pay Mr. Pollia for the work in 
the pits? 

Mr. Harloe: I object to the form of the ques- 
tome 

Mr. Doyle: I will change the question. 

@. Why did you say that you agreed to put up 
money under the mistaken idea that the money was 
due him? 

Mr. Harloe: He did not say that. 

Mr. Doyle: Q. Did you not know at that time 
about the money being due Mr. Pollia when he was 
in Los Angeles? 

Mr. Harloe: Money due him for what? 

Mr. Doyle: Q. Did you have any mistaken idea, 
or any doubt, whatsoever, upon the statement that 
Mr. Pollia brought in to you, which was prepared 
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by Mr. Snyder, in your office in Los Angeles about 
Mr. Pollha being entitled to any part of the money 
disclosed in that statement? 

A. JI did not see any statement from Mr. 
Snyder. 

Q. Did you have any doubt in your mind, at all, 
or a mistaken idea about Mr. Pollia being entitled 
to any of the money that he was claiming was due 
him in Los Angeles? 

A. Personally, I did not think it was due him. 

Q. What did you give him the $1000 for? 

A. We had not paid him the full amount of the 
contract yet, the original amount. 

Q. How much was due upon the original con- 
tract? A. I don’t know, exactly. 

@. Isn’t it true that in looking over the agree- 
ment, it was your opinion at that time that Mr. 
Pollia did not have to do the work in the pits—I 
am talking about the morning in Los Angeles. [187] 

A. I would say that according to the way I read 
the agreement it could be interpreted that way, but, 
personally, I did not think it was. 

@. The morning in Los Angeles, in any event, 
was the second time that you had paid any parti- 
eular attention to the contract? 

A. Yes, I would say that. 

@. And the first time was when Mr. Snyder 
ealled it to your attention up on the job? 

A. Thatis right 

Q. When Mr. Snyder, as you say. originally 
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called your attention to this so-called ambiguity or 
discrepancy at the Base at Alameda, as to whether 
or not the work was up to the pits, or in the pits, 
when you saw the copy of the contract at the office 
why didn’t you talk to Mr. Polla about it the very 
_ first moment it was called to your attention? 

A. I did right there, I am quite sure right in the 
office. 

Q. To Mr. Pollia? 

A. I don’t remember exactly who were there, if 
Mr. Pollia was there that afternoon. 

Q. Let me reframe the question and make it 
very definite, if I may. Mr. Snyder originally 
called your attention to the fact that Mr. Pollia 
was asking for payment for work that he, Mr. 
Pollia, had done in the pits. Is that true? 

A. That is right. 

Q. And when Mr. Snyder called that point to 
your attention, Mr. Snyder and yourself reached 
into the office files at the office and got this contract 
of May 28, 1940? A. That is true. 

Q. And at that time you saw the words in the 
contract of May 28, 1940, ‘‘to the pit’’? 

Ale What isaaeht. 

Q. Now, at that time and place, the very first 
moment that it was ever called to your attention, 
did you at that time and place discuss the matter 
with Mr. Polhia? 

A. Truthfully, I cannot say whether I did, or 
not. [188] 
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@. Then I take it that the first recollection that 
you have of discussing that point with Mr. Pollia 
was in Los Angeles? 

A. I can say that we did at that time, but prior 
to it I could not say. 

@. When Mr. Snyder called your attention to . 
this wording of the contract, was Mr. Pollia on the 
job at the Base at that time—did you see him on 
the job at the base at that time? 

A. I was on the job so many times I don’t re- 
member he was there at that time, or not. 

Q. Well, there was nothing to prevent you in 
any way from taking it up with Mr. Pollia the very 
first moment that that question was presented to 


vou, was there? A. No. 
@. What about the work? Did you go out and 
dig pits, yourself? A. Novi didsiice 


@. Do you know whether or not there was any 
work that had to be done in the pits at that time, 
or how far the work had advanced, or what stage 
it was in? 

A. Oh, yes, the job was pretty well along. 

. But it had not been completed ? 

A. No, it had not been completed. 

Q. When Mr. Snyder called your attention to 
the fact did you go out and personally examine the 
work in the pits? A. Not personally. 

@. Mr. Snvder had informed you that the work 
was prettv far advanced ? 

A. Yes, he was our supermtendent on the job, 
and he reported to me. 
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Q@. When Mr. Snyder told you the work was 
pretty far advanced in the pit, and you had an idea 
that Mr. Pollia was around there, or could be found 
or gotten in touch with, you did not do anything 
about it? 

A. No, not that I recollect. [189] 

Q. The next thing you did was to leave San 
Francisco and go down to Los Angeles? 

A. That is right. 

Q. So, then, when this was ealled to your at- 
tention by Mr. Snyder, as to work in the pits, or 
to the pits, you knew at that time that considerable 
‘work had been done by Mr. Pollia in the pits, and 
yet you let Mr. Pollia continue to do the work, and 
said nothing about it? 

Mr. Harloe: I object to that as argumentative, 
and not asking any question. Ask him what he did. 

The Court: J think the last question should be 
reframed. 

Mr. Doyle: Yes. 

Q. When Mr. Snyder called your attention to 
the wording of the contract, Mr. Snyder advised 
you that considerable work had been done by Mr. 
Pollia in the pits, you went to Los Angeles? 

A. Yes. 

’ Q. When you left the Base at Alameda, it is a 
fact, is it not, that you did not communicate with 
Mr. Pollia about the wording of the contract? 

' A. No, I do not think I did. 

@. When you left Alameda, did you instruct Mr. 
Snyder to tell Mr. Pollia to hold up the job? 
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A. Woe, I did mot 

Q. So that you left San Franciseo for Los An- 
‘geles and let Mr. Pollia continue to do work when 
there was some question in your mind about the 
situation, isn’t that true? 

Mr. Harloe: I object to the form of that ques- 
inteyae 

Mr. Doyle: I will reframe it. 

Q. You went to Los Angeles, and took no steps 
to stop Mr. Polha from continuing to do that work ? 

A. Certainly not, the job had to be completed. 

@. Is that the only reason you let it go? 

A. The only reason I ean think of right now. 

@. Isn’t it true, Mr. Kalte, that under the con- 
tract you were to [190] supply all material to Mr. 
Pollia? 

A. Yes, that was the understanding. 

@. Isn't it true that under the contract there 
was considerable delay—Take out the word ‘‘con- 
siderable’*—was there some delay in your forward- 
ing some of the material to the Base for Mr. Pollia 
to work on? 

A. There was a delay in receiving material. 

Q. Isn’t it true that Mr. Ceriat, who was con- 
struction superintendent at that time, had to go to 
Los Angeles to get supphes for Mr. Pollia, so that 
he could do the work? 

The Court: If he knows. 

A. No, I don’t know if he went to Los Angeles 
to look for any material. 
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Mr. Doyle: Q. Did Mr. Ceriat ever talk to you 
in Los Angeles about getting material up to Mr. 
Polha? 

A. Well, he did not come down purposely for 
that. When he came down on other business he 
took that up with me. 

Q. At least, Mr. Ceriat talked to you about get- 
ting material up to the Base so that Mr. Pollia 
could do his work? A. Yes. 

Q. You do not recall any other reason, other 
than what you have said, that the work had to be 
completed, as to why you did not stop Mr. Polha 
as soon as you found out about this trouble with 
the contract ? A. That is all I recall. 

Q. In any event, you permitted Mr. Pollia to do 
all the work, either under the original contract or 
the extra work orders, with the exception of the in- 
stallation of the hose reels in the pits? 

Mr. Harloe: I object to that question. ‘The 
question is what he did. 

Mr. Doyle: Q. Isn’t it a fact—isn’t this the 
truth and the fact, Mr. Kalte, that you permitted 
Mr. Pollia to continue to [191] do the work, either 
under your original contract, or the extra work or- 
ders, and he did do it, save and except the installa- 
tion of the hose reels in the pits? 

Mr. Harloe: If your Honor please, I object 
to that. 

The Court: I think that question has been 
asked and answered a couple of times already. 
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Mr. Doyle: Q. Isn’t it true, Mr. Kalte, that the 
first time you ever talked to Mr. Pollia about any 
wording of the contract was after you had obtained 
legal advice? 

A. I think that was the only time I did talk to 
him about any discrepancy. 

@. When was it, with reference to the time that 
you obtained this legal advice that you first talked 
to Mr. Pollia about the discrepancy ? 

A. JI think it was at Mr. Harloe’s office. 

Q. The fact is, when Mr. Pollia did not get the 
balanee of the money he came back to San Fran- 
eisco from Los Angeles? 

A. I think that is where he went. 

@. Did you obtain legal advice before Mr. Pollia 
went to Los Angeles, or after? A. After. 

Q. Did you come up to San Francisco then? 

A. No, I did not. 

@. You received some legal advice in some man- 


ner, did you? A. That is mght. 
@. And then you communicated with Mr. Pollia 
about the matter? A. I believe, legally, yes. 


@. About when was that? 

A. After he presented his bill. 

@. Can you give me the approximate date? 

A. I don’t know whether it was in September 
or October. I don’t remember the date. 

Q. Mr. Kalte, isn’t it true that Mr. Pollia had 
completed all ef the work on the Base, with the 
exception of the installation of the hose reels in the 
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pits before you had obtained any legal advice, or 
communicated that advice to Mr. Pollia? 

A. I could [192] not answer that question, I 
don’t know. 
' The Court: Let me ask you, what do you mean 
‘by the word ‘‘Base’’? 

Mr. Doyle: The Base at Alameda. I did not use 
the full wording, I tried to shorten it up. 

Q. You understood, when I said ‘* Base,’’ I was 
talking about the Alameda Air Base? 

A. Yes, I understood that. 

Mr. Doyle: No further questions. 


Redirect Examination 

Mr. Harloe: Q. The negotiations, as you under- 
stood, or as I understood you to testify, for the pur- 
pose of entering into this contract, were carried on 
by Mr. Ceriat and Mr. Polhia? 

ee Pits rent: 

q. And Defendant’s Exhibit B was a letter ad- 
dressed to Flotation Systems from Mr. Ceriat prior 
to the entering into of the contract, was it not? 


Did you, personally, or Mr. Henry? 
I, personally, answered it. 


A. I never saw this prior to the contract. 
@. You never saw that letter ? 

A. Pardon me, yes, this one I did. 

). This letter is dated May 23, 1940. 

A. Yes. 

@. Did you read that letter and answer it? 
A. I did, yes. 

(). 

A. 
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@. You, personally, answered the letter? 

A. Yes. 

Q. And Defendant’s Exhibit C, dated May 24, is 
this the answer that you wrote to Mr. Ceriat? 

A. Yes, that is the letter I wrote in reply to this. 

@. In reply to that one? A. Yes. 

@. The letter that you received from Mr. Ceriat, 
had, among other things, the paragraph, ‘‘ Install 
equipment in all pits except the feuling pits,’’ and 
then named the pits. In your answer [193] thereto 
you mentioned the fact that he was to do certain 
other things, as welding and wrapping of the weld- 
ing fittings and painting of pipe. 

A. That is right. 

Q. After that contract was reecived by you you 
were of the opinion that the contract contained all 
of the provisions that were mentioned in that letter, 
and your answer to it, were you? 

A. Iwas of that opinion, yes. 

@. And the first time that any question arose in 
your mind as to whether the contract did or did 
not contain those provisions was when Mr. Pollia 
came down and demanded payment for work done 
in the pits? AS Wo. 

@. It was not? 

A. The first time was when Mr. Snyder, at the 
Air Base, drew my attention to it. 

Q. The first time was when Mr. Snyder in- 
formed you at the Air Base that Mr. Pollia had 
told him that he was not to do the work in the pits 
at that time? A. ‘That is Tight. 
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Q. At that time you were still of the opinion 
that the contract provided that Mr. Pollia should 
do all the work in the pits? A. Yes. 

Q. Did you, in any conversation with Mr. 
Pollia, after that question of doing the work in the 
pits arose, ever agree that he did or did not have 


to do that work under that contract? A. No. 
Q. You did pay him $1000 when he went down 
to Los Angeles, didn’t you? A. Yes. 


Q. And it was pursuant to the letter of August 
29, Defendant’s Exhibit 7? 

A. , Is that Pollia’s letter? 

@. Yes, that 1s the bill that he submitted to you. 

A. Yes. 

Q. The charge for work in the pits only com- 
prised a small part of this demand, didn’t it? 

A. That is right. [194] 

@. And you paid him because you knew the FF lo- 
tation was indebted to him more than $1000 for 
work actually done, excluding any question of work 
in the pits? A. Ehet is rieht. 


Recross Examination 

Mr. Doyle: Q. Mr. Kalte, do you, of your own 
knowledge, know that the Flotation Systems 
actually paid Mr. Polha for work that he did in the 
pits in the month of Julv? 

Mr. Harloe: Just a minute, the witness has 
answered that he paid $1000 on that letter of Mr. 
Pollia, and the bill speaks for itself, and it con- 
tains items other than the work done in the pits, 
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and they paid him $1000 on account of the work 
that they believed that he was entitled to, excluding 
any question of the work that was done in the pits, 
and I do not think that is a fair question. 

The Court: If he knows of his own knowlcdge 
he may answer the question. 

A. Might I make this statement ? 

Q. Answer the question, and then make any ex- 
planation you want to. 

A. Yes. We did pay for work done in the pits, 
because that was in the contract, and we paid him 
on account of the contract. 

Mr. Doyle: @. When vou say that was in his 
eontract, do you refer to the original contract? 

A. To the original contract. 

Q. Now, Mr. Kalte, in view of your last answer, 
when you say Mr. Ceriat sent down the first sug- 
gestion in letter form of an agreement between the 
Flotation and Mr. Polha, you suggested some 
changes? A. Yes. 

Q. You suggested some additions? 

A. That is right. 

Q. And you observed any proposed contract 
closely enough at that time to take up the question 
of an addition, did you? 

A. That is right. [195] 

Q. When Mr. Pollia’s letter of May 28, 1940 
eame back signed by Mr. Pollia and Mr. Ceriat, did 
you at any time from that time on read that con- 
tract? A. I hastily glaneed over it. 


U.S. for Use of Andrew Pollia 245 


(Testimony of Fred E. Kalte.) 

Q. Merely filed it, is that right? 

A. Mr. Ceriat was our representative up on the 
job, and he had business experience in that line, and 
I felt he was very capable of drawing up a contract 
with Mr. Pollia. 

Q. You did review the original proposed agree- 
ment and suggest an addition ? 

A. Yes, that is right. 

Q. And you did review the contract of May 28, 
1940, and filed it? A. Yes. 

Q. Now, in making payments of accounts pay- 
able in your organization, do you sign any of the 
checks ? A. I do. 

Q. Did you observe in the course of time from 
May 28, 1940 to August 29, 1940, when Mr. Pollia 
came down to get some money, the checks that had 
been issued to Mr. Pollia in the interim? 

A. Well, specifically, I did not pay special at- 
tention to those. 

Q. At least, you signed the checks? 


A. I did. 
Q. And you knew the origina! contract was 
$16,040 ? A. Yes. 


Q. And as you paid checks from May until 
August you were aware of the fact that there were 
some pretty good-sized checks in there? 

A. That is right. 

Q. Did the thought ever occur to you that you 
were beyond the $16,000 figure? 

A. No, we have an auditing department that 
takes care of all of that. 
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Q. The auditing department buys the material, 
do they not? A. No, they do not. 

Q. I mean your purchasing department. 

A. That is right. 

@. And your auditing department, in due course 
of business arranges for payment of material that 
you purchase ? A. It does. [196] 

Q. What system is there in the organization for 
the charging of original contracts on your books? 

Mr. Harloe: Now, if your Honor please, I do 
not want to object, but I cannot see any relevancy 
or materiality, or what bearing that has on the 
issues before your Honor, and I object to the ques- 
tion as immaterial, irrelevant, and incompetent. 

Mr. Doyle: I will withdraw the question. 

Q. Do you recall that the purchase order was 
set up in your books at $143,000? 

A. I don’t know whether it has ever been set 
up, or not. 

Q. Did you ever set up the total amount of the 
main contract in your books? 

A. Ido not set up anything on the books. 

Q. Do you ever check your books, personally ? 

A. Ido not. 

Q. Do you ever see any of the purchases for 
material that.are being made for the job? 

& do, yes: 

Q. When you signed the purchase orders for 
materials under your order numbers 273, 274, 280 
and 1207, what did you think you were purchasing? 
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Mr. Harloe: I object to that as immaterial. The 
contract provides that the Flotation Systems shall 
furnish the material, therefore we object to the 
question on the ground it does not make any differ- 
ence where they purchased or how they purchased. 

The Court: He may answer. 

A. Just what it states on the order. 

Mr. Doyle: Q. Will you read what it says? 

A. ‘‘Install equipment in fueling pits, complete, 
tested and ready for operation at the Naval Air 
Station, Alameda, California, in accordance with 
specifications 9505, 10 pits in all. All equipment 
that is to be permanently installed will be furnished 
by us, tools and equipment to be furnished by you. 
Price to [197] be paid for this service is $77 per pit. 
This does not inelude electrical work.’’ 

Mr. Harloe: I move to strike out the answer as 
not pertinent to any issue before the Court. 

The Court: For the present the motion will be 
denied. 

Mr. Doyle: Q. On Orders 273 and 274, your 
name is on there? A. That is right. 

Q. Was it your idea that Orders 273 and 274 
were actually purchases of material under Order 
No. 1431, which was the original contract of 
$16,040? 

Mr. Harloe: I object to that as argumentative, 
as well as calling for the conclusion and opinion of 
the witness. The papers speak for themselves. 

The Court: The papers speak for themselves. as 
far as that is concerned. 


248 Flotations Systems, Ine., vs. 


(Testimony of Fred E. Kalte.) 

Mr. Doyle: Q. Since the adjournment, have you 
looked for or endeavored to find the inventory that 
has been testified to that Mr. Snyder prepared be- 
fore Mr. Pollia went to Los Angeles? 

A. I have three of them in my file, and evi- 
dently they are not the ones that Mr. Pollia said 
they are. 

Mr. Doyle: That is all. 

Mr. Harloe: No further questions. 

The Court: Ido not know whether this witness 
will be prepared to answer this question, or whether 
it has been shown, but at the date of the contract 
what work was then known which had to be done 
within the pit, itself? Is that covered by the evi- 
dence ? 

Mr. Harloe: I think we ean clear that up. I will 
put Mr. Snyder on. He is more familar with that 
than Mr. Kalte. 

The Court: I was wondering if it had been 
covered. [198] 

Mr. Doyle: Q. Upon the occasion of any of 
your visits to the Navy Air Base at Alameda, upon 
any occasion, did you ever, personally, go out and 
observe the nature and the progress of the work ? 

A. I did, yes. 

Q. Did you ever see Mr. Pollia out on the job? 

A. Slee 

Q. Did you ever see Mr. Pollia in the pits? 

A. Well, I can’t remember any specific instance 
of seeing him in the pits. I saw his man in the pits. 

Q. What was he doing? A. Fitting pipes. 
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Q. What kind of pipes? 

A. Steel pipe, standard fittings. 

Q@. Did you ever talk to Mr. Pollia about the 
work that his men were doing in the pits upon any 
occasion that you ever saw them working in the 
pits? 

A. Not specifically, that I remember. Our su- 
perintendent took all that matter up with Mr. 
Polhia. I just talked to him as a matter of acquain- 
tance. 

Q. Let me put it this way: When you were in 
Alameda a few days before August 29, 1940, what, 
in your opinion, was the amount of work that had 
been done by Mr. Pollia at that time, either outside 
of the pits or in the pits? 

A. I could not answer that question. 

Mr. Doyle: No further questicns. 

Mr. Harloe: Q. In any event, vou never signed 
any extra work order for the installation of the 
fittings inside of the pits? A. No. 

Mr. Harloe: That is all. 


ARTHUR T. SNYDER, 
Recalled for Defendant; (Previously sworn. ) 


Mr. Harloe: Q. Mr. Snyder, recalling that this 
contract entered into between Mr. Pollia and the 
Flotation Systems is [199] dated May 28, 1940; at 
that time the Flotation Systems had already entered 
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into a contract with the United States Government 
for the installation of this work ? A. Yes. 

Q. And you had in your possession complete 
plans and specifications for the installation of that 
project ? 

A. That is correct, the plans and specifications. 

@. It was known as the gasoline distribution 
system ? 

A. It was known as the gasoline fueling and 
distribution system at Navy Air Station, Alameda, 
California. I believe that is the correct title. 

Q. But all of this work that was contracted for 
between Mr. Pollia and the Flotation Systems, you 
had already contracted to do that for the United 
States Government ? A. Yes, that is correct. 

Q. In accordance with the plans and specifiea- 
tions ? A. Yes. 

Mr. Harloe: Is that what your Honor wanted? 

The Court: The question that [I suggested was 
as to what actual work had already been con- 
structed, in addition to what would be required in 
the pits. 

Mr. Harloe: Q. Had Flotation Systems done 
any work on the pits at the time that this contract 
had been entered into by Mr. Pollia? 

A. Not pipe fitting work, pipe laying or the 1n- 
stallation of any pipe fittings. We had installed the 
gasoline storage tanks, or were tustalling them 
under the ground, and we were also building these 
various concrete pits, but we had not done any pipe 
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fitting work, at all, practically had no pipe fitters 
or tools on the job on the date the May 28th con- 
tract was entered into with Mr. Pollia. 

Q. With reference to any extra work that was 
done, that was changed or designed by the authori- 
ties after My. Pollia had entered into the contract? 

A. Well, our original plans and speci- [200] 
fications, as furnished by the Navy, showed in con- 
siderable detail all of the pipe, the standard fittings, 
the special fittings, and the connections inside of 
the pit, and the pipe work outside of the pit, and 
subsequent changes, change orders received from 
the Navy. 

@. But none of those changes had been received 
by you prior to the date that Mr. Polha entered 
into the contract with the Flotation? 

A. I do not believe so, Mr. Harloe. There may 
have been some discussion with the Navy engineers, 
but I am reasonably sure that none of the changes 
were a matter that had been definitely decided upon. 

Q. Now, Mr. Snyder, going back to the Shanmac 
Company, you saw the cranes, or whatever the name 
of the equipment is that the Shanmac Company 
used there? A. Yes. 

Q. They also were working for the Central Con- 
struction Company, were they not? 

Mr. Stark: Who was? 

Mr. Harloe: The Shanmac Company. 

A. Myr. Harloe, if I may clarify the question, 
Mr. Pollia, as I understand, had a contract with the 
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Central California Construction Company, that is 
the proper name, who had a contract with the Navy 
for the construction of the boathouse adjacent to 
our job, and the equipment in question, owned by 
Shanmaec Company, was being used at various times 
on both the boathouse job and the Flotation Sys- 
tems job. 

Q. Do you know whether or not 11 any one day 
this equipment was used on both the Flotation Sys- 
tems job and the boathouse job? 

A. I would not want to sav positively on that, 
I believe that it was, but my memory is not good 
enough to say absolutely. 

@. After this controversy arose between Mr. 
Pollia and the [201] Flotation Systems, you had 
many conversations with somebody connected with 
the Shanmace Company? 

A. Yes, Mr. George Shannon and also Mrs. 
George Shannon. 

Q. Mr. and Mrs. George Shannon ? 

ie Yes: 

Q. Did you have conversations with them with 
respect to the amount of work that they had per- 
formed with Mr. Pollia on the Flotation Systems 
project ? A. Yes, numerous times. 

Q. You had conversations with them relative te 
the amount of work that they had performed for 
Mr. Pollia on the boathouse job? 

A. ‘That is right. 

Q. Did you ask them to give you an account, oF 


Or 
we) 
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a description of the amount of work that they had 
done for you, or Flotation Systems, on your 
project ? A. Yes. 

@. And were they able to do it? 

A. No. I asked them several times to furnish 
me with an itemized, that is, the detail of the 
amount of work done for us, as distinguished from 
the amount of work done for the Central California 
Construction Company, and I said the Flotation 
Systems would stand responsible for whatever share 
of the work was done on our project. 

Q. Were they ever, at any time, able to give you 
the amount of the work that was done, a statement 
of the amount of work that was done on the Flota- 
tion Systems job? 

A. No, I never received any such segregation of 
the time. 

Mr. Stark: I call your attention to the fact that 
your question was were they ever able to give it to 
you, and the answer was they never did. 

Mr. Harloe: Withdraw that question. 

Q. Did they ever give you one? 

A. No, they did not. 

Q. During the course of the work that was per- 
formed by Shanmae on the Flotation job, payments 
were made to Shanmae Company for [202] work 
that had been done on the Flotation job, had they 
not? 

A. Might I explain how the payments were 
made? 
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Q. First, tell us whether they were, or were not. 

A. ‘The payments were made through Mr. Polha 
to Mr. Shannon. 

Q. The payments were made through Mr. Pollia 
to Mr. Shannon ? A. Yes. 

@. How do you know that payments were made 
by Mr. Pollia to Mr. Shannon? 

A. Because we had no assurance that Mr. Pollia 
would pay the bill, and in order to protect ourselves 
we made out our checks to the order of Mr. Pollia 
and had Mr. Pollia endorse the checks in the proper 
ainount over to Mr. Shannon before we released 
them. 

Q. So that Mr. Pollia endorsed the checks over 
to Mr. Shannon upon your making them out? 

A. No, the cheeks were made out in this way. 
As I reeall, prior to the time certain payments were 
made to Mr. Pollia we asked Mr. Shannon how 
much money he had coming; we aiso asked several 
other concerns how much money they had coming 
from Mr. Pollia, and in making cut a payment to 
Mr. Pollia we had a number of checks made out, 
some of these checks being in the amount that was 
owing these various companies, and then the checks 
were sent out to him at Alameda and at my request 
Mr. Pollia endorsed them pavable to the order of 
them. 

Q. The checks that were requested to be made 
out to Andrew Pollia, the amount of those checks 
were predicated by you upon the amount that Mr. 
Shannon told you Mr. Pollia owed him at that time, 
is that correct? A. That 1s correct. 
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@. And you had the checks made for that 
amount ? NS Ehiaieis aol, 

Q. What did you do with them? 

A. We typed on the back of them, ‘‘Pay to the 
order of Shanmac Company,’’ and then requested 
Mr. [203] Pollia to endorse them on the back, which 
he did, whereupon I gave the check to Mr. Shannon, 
who, in turn, gave a receipt. 

Q. I will show you two of those checks, one 
dated July 8, in the amount of $695, and one of 
August 16, 1940 in the amount of $1213.43, and ask 
you if those are the checks in question? 

A. Yes, I recognize the checks, photostatic 
copies, I should say. 

Mr. Harloe: I offer these checks in evidence, 
with reference to the intervenor. 

(The two checks were marked ‘‘ Defendant’s 
Exhibit E.’’) 


Q. You were continuously on the project, there, 
as the work was progressing, were you not? 

A. Yes. 

Q. You had a pretty good knowledge of the 
amount of work which Mr. Shannon or the Shan- 
mac Company did on the Flotation job? 

A. Fairly well, yes, although I might say that 
I did not keep actual time on it. The transaction 
was between Mr. Shannon and Mr. Pollia; I did 
not keep a bookkeeping record of how many hours 
Mr. Shannon’s machine worked for Mr. Pollia, or 
for the Central California Construction Company. 
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Q. Was it or was it not your opinion that when 
the job was finished that the Flotation had prac- 
tically paid to Mr. Pollia for Mi. Shannon’s ac- 
count practically all of the work that was done on 
the Flotation Systems by Shanmac Company ? 

Mr. Stark: That is objected to. 

Mr. Harloe: Q. What is your opinion about 
the number of hours that the machine operated on 
this job? 

Mr. Stark: That is objected to. 

The Court: The objection is sustained. 

Mr. Harloe: ‘That is all. 


Cross Examination 

Mr. Stark: Q. Mr. Snyder, were you in charge 
of the job at [204] Alameda? 

A. Not at the beginning, Mr. Stark. 

Q. When did you go on the job? 

A. Approximately Mareh 15, 1940. 

Q. Were you in charge on the Ist day of June, 
1940? A. No. 

Q. What was your official position ? 

A. Engineer. 

Q. You had nothing to do with the time keep- 
ing, did you? 

A. Yes. I expJained in my former testimony 
that I had just been employed by the company as 
an engineer, and in order to acquaint myself with 
the methods of the company and the work they were 
doing, I was keeping the field office records during 
the period you refer to. 
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Q. Money earned by Mr. Pollia under his con- 
tract was paid from time to time progressively ? 

A. Yes, there were three separate payments, as 
I remember, at the end of three consecutive months. 

Q. This check, dated July 8, for $695, up to 
what date was that a payment to Pollia? 

A. That was a part of the payment for work 
completed by him up to July 1. 

Q. And the check for $1213.43, dated August 16, 
would be payment up to what date? 

A. That would be for work completed up to 
August 1. 

Q. Do you know whether or not the Shanmac 
machine worked on the Central California Con- 
struction job on June 18? 

A. That is a little more than my memory is 
capable of. I saw the machine working from time 
to time, but it is impossible to remember the exact 
date. 

Q. Your testimony is that you have no recollec- 
tion now of any particular day or hours that the 
Shanmac Company machine worked on the Central 
California Construction Company job as_ dis- 
tinguished from the Flotation Systems job? 

A. No specific dates or specific hours, no. It 
was working there a large percentage of the time, 
for what dates and what hours, specifically, I 
could [205] not say. 

Q. Is it not true, Mr. Snyder, that the Shanmae 
machine worked on the Flotation Systems job from 
August 1 until the 17th? 
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A. I could not say definitely, no. 

@. Did you see it there in August? 

A. <As I recall, Mr. Shannon’s machine, or the 
Shanmac Company’s machine was in the vicinity 
either of the Central California Construction Com- 
pany job or the Flotation Systems job at all times 
from May 28th, I should say, until sometime around 
the Ist of September. 

Q. How far was it from the Central California 
Construction Company job to the work that was 
being done by the Flotation System ? 

A. Approximately 2500 feet. 

Q. If the machine was working on the Central 
California Construction Company job and it was 
2500 feet away from the Flotation job, you could 
tell at a glance whether or not the machine was 
doing that Flotation work or Central California 
Construction Company work, could you not? 

A. Not always. There was one of our lines that 
went out to the pier, passing right by some lines 
that Myr. Pollia was laying for the Central Cali- 
fornia Construction Company. The main part of 
our job, where we installed our tanks and pits and 
so on, was about 2500 feet from the boathouse, and, 
as I say, the pipe lines very closely paralleled one 
another, and from the location of the Flotation Sys- 
tems office, looking out of the window, it would have 
been impossible to tell down there on the pier what 
job the machine was working on. 

Q. Did you have several piles of pipe? 
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A. Yes, we had a stock pile. 

Q. That pipe was to be used on the Flotation 
Systems job? A. Yes. 

Q. How was it handled? 

A. As I reeall, Mr. Pollia had some kind of a 
truck, about a ton and a half, with a bar on the 
back [206] of it, and he would back up and load it 
on the truck. 

Q. Wasn’t the Shanmac machine used for the 
purpose of loading that pipe? 

A. Ido not recall, it might have been. 

@. You don’t recall much about the use of this 
machine, do you? 

A. You mean the Shanmac machine? 

@. That is the only one I am interested in. 

A. I saw it day after day, working on our proj- 
ect, and working on the Central California Con- 
struction Company project. 

Q. You said that this Exhibit, the check that 
was paid, the endorsement of which you said on, 
‘“Pay to the order of Shanmac Company,’’ covered 
the period up to August 1. 

A. I believe so, yes. 

Q. If the machine operated on the job after 
August 1, it would be impossible for this check to 
have been in payment for that time? 

A. I think you are right in that respect, that 1s, 
the check would not be in payment for work done 
on or after that date. 

Q. If a portion of the time that he is claiming 
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for is from August 1 until August 17, this check 
has no relevancy, at all, in so far as payment of 
that application is concerned, has it? 

A. As to whether it has any relevancy or not is 
a matter I could not say. I believe that would be 
a matter of law, I don’t know. 

Q. And that check of August 16, 1940, which 
you testified paid only up until July 31, could not 
have been payment to the Shanmac Company for 
the operation of the machine from August 1 to 
August 17, could 1t? A. I suppose not. 

Q. You know it could not have been? 

A. It sounds logieal. 

Mr. Stark: We wish to offer in evidence, if your 
Honor please, the signed time cards for the opera- 
tion of this machine. There is a group of nineteen 
eards which show the hours, the days, the operators, 
the oilers, the number of gallons of gas used, the 
number of the shovel, signed by the sub-contrac- 
tor. [207] 

Mr. Harloe: May I see those, Mr. Stark? 

The Court: We will take our recess of ten min- 
utes at this time, and you ean look those over. 

(After recess:) 


Mr. Stark: We ask that they be marked m 
evidence. 

Mr. Harloe: We object to them, in view of the 
previous testimony that no segregation was ever In- 
dieated showing the amount of work done on the 
Flotation project, and the amount of work that was 
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done on the Central California Construction project. 
They do not show which job they were on. We 
object to them on the ground they do not show 
whether they were on the Flotation job or on the 
Central California Construction Company job. I 
have no objection to the offer in evidence, if they 
are received in evidence, that they show that Mr. 
Shannon’s company did perform that amount of 
work for Mr. Pollia. 

Mr. Stark: On this Flotation Systems job? 

Mr. Harloe: No, they do not show that. That 
is the objection they do not show what he did on the 
Flotation job. There is no question, from the testi- 
mony, that the Shanmae Company performed work 
on the boathouse job for Mr. Pollia. 

The Court: The cards speak for themselves, as 
to what they show. They may be admitted for what 
they are worth. 

(The time cards are marked ‘‘Intervenor’s 
Exhibit 3.’’) 


Cross Examination 
By Mr. Doyle: 

Mr. Doyle: @. Mr. Snyder, in response to a 
question before recess by Mr. Harloe you said that 
the work that Pollia was to do was all under the 
original contract, which included work in the pits, 
with the exception of F pits, which were extra work 
orders. Do you recall that? 

A. I believe that is correct. 

@. At some stage in the proceedings you wanted 
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some weldings done [208] in the pits, and so there 
will be no question about it, excluding I pits? 

A. We have gone into that; if the welding was 
done outside of the pits for certain fixtures that 
were installed later in the pits. 

Q. I asked you specifically, you wanted some 
welds done in the pits. I am not talking about out- 
side of the pits. 

A. There were some change orders that involved 
additional welds in the pits, yes. 

Q. Did you ask Mr. Pollia to do the additional 
welding in the pits? 

A. Yes, that work had to be done. 

Q. Did you ask Mr. Pollia to do the welding 
in the pits? 

A. We requested him to do the extra welds in 
the pits, is my answer to that. 

Q. When you requested Mr. Pollia to do the 
extra welds in the pits, what did Mr. Pollia tell 
you? 

A. He said he would not do it unless he had 
an order. 

Q. All right, what did you tell him? 

A. I asked him how much he would charge us 
for doing such extra work. 

Q. Did you go back to your copy of your con- 
tract on file and point out to Mr. Pollia that the 
welding that you wanted done was in the original 
contract ? A. No. 

Mr. Harloe: Just a moment, I object to the 


U.S. for Use of Andrew Pollia 263 


(Testimony of Arthur T. Snyder.) 
form of that question, because the witness has testi- 
fied that it was extra work. 

A. We had no oceasion to refer to the contract, 
because the particular welding that I asked Mr. 
Pollia to do was extra work, because of change 
orders we had received from the Navy. 

Mr. Doyle: Q. Isn’t it true, in any event, that 
Mr. Pollia told you that he would not do any weld- 
ing in the pits? 

A. No, that is not true. He said that he would 
not do the [209] extra welding caused by change 
orders. 

Q. Well, then, Exhibit 12, the letter of August 
1, 1940, Exhibit 9, August 7, 1940, and Exhibit 10, 
August 23, 1940, they specify extra work, lineal foot 
price, unit prices. Look at them. 

A. Which do you refer to? 

Q. All three of them. Do you recognize them? 

A. Yes. 

Q. Isn’t it a fact that Mr. Pollia, the very first 
time any welding in the pits came up, told you that 
there had to be a separate charge for it? 

A. No, I do not believe so. 

Q. You do not believe so. Are you just guess- 
ing, or do you know? 

A. I am reasonably sure. I cannot recall any 
question ever coming up as to whether Mr. Pollia 
was to do or was not to do the welding in the pits, 
as shown by the original plans and specifications, 
and there never was at any time any question. Any 
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argument or discussion we had concerning extra 
work was caused by subsequent change orders as 
received by us from the Navy. 

(). Now, the extra work caused by the change 
orders, didn’t the Flotation write this letter of 
August 23, 1940, Plaintiff’s Exhibit 10? 

A. That is entirely correct. 


Redirect Examination 

Mr. Harloe: Q. I will just ask you this ven- 
eral question: All of the work mentioned in those 
exhibits 9, 10, and 12, just shown you by Mr. Doyle, 
all of the work set forth on those was not in the 
original plans and specifications, was it? 

Mr. Doyle: That is calling for an interpretation 
of the letter, and asking the witness to pass upon a 
question that your Honor has to pass upon. 

Mr. Harloe: Q. You know of your own knowi- 
edge whether or not that work was originally m the 
plans and specifications, do you not? [210] 

Mr. Doyle: The same objection. 

A. Might I see the statement there, the state- 
ment of partial payment, before I answer that ques- 
tion? I don’t know the number of the exhibit. 

The Court: i will permit the question, subject 
to the objection. 

A. The two orders to Mr. Pollia, I believe the 
two you have there, the letter dated August 23 and 
the Ietter dated August 7, the intent of those let- 
ters that they were caused by extra orders received 
from the Navy, and with regard to this statement 
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of August 1, at the top of the statement is an esti- 
mate of the work completed on the orginal con- 
tract, and then in addition are set down additional 
items caused by these change orders as authorized 
by orders from us. 

Mr. Harloe: Q. Mr. Snyder, I will show you a 
check dated July 9, 1940, made out to Andrew Pol- 
ha, and endorsed by him and endorsed by Shan- 
mac Company, and a check of July 8th, payable 
to Andrew Polla, and by him endorsed to Shan- 
mac Company, for $695. Do you know why the 
check of $949.74 was given on July 9? 

A. No, I don’t know the exact reason. 

Q. Mr. Snyder, prior to or about the time that 
these payments were made to Mr. Shannon, or Shan- 
mac Company, did you have a conversation with 
either Mr. Shannon or Mis. Shannon, with refer- 
ence to the amount of money paid them by Mr. Pol- 
ha, and, if so, for what job it was? 

A. Not at the time of the first payment we made 
tom, Follra. 

Q. Not at the time of the first payment? 

A. No, not for work up to July 1; there was 
no question at that time. We simply asked Mr, 
Shannon how much money he had coming, and he 
gave us a statement, and requested that one of our 
checks to Ma. Pollia [211] be made out in that 
amount. 

@. You did have a conversation with Mr. or 
Mas. Shannon, or both of them, did vou, with re- 
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spect to the amount of work they had done for 
Mr. Pollia? A. At a later date. 

@. At a later date? A. Yes. 

Q. Do you remember approximately when that 
was? 

A. I would estimate, as near as I can remem- 
ber, sometime in September. 

@. Sometime in September? nee Vier: 

@. Where was that conversation held? 

A. At the field office at Alameda. 

Q. Do you know who was present? 

A. My. Shannon, at one time—Mr. Shannon was 
present on the job practically at all times, and he 
and I discussed it at the Air Base numerous times, 
and one time Mrs. Shannon came over to the office 
at Alameda and ealled on me, and Mrs. Shannon 
and I discussed it in the presence of Mr. Frazier. 

Q. What was said by Mrs. Shannon relative to 
the payment made by Flotation Systems to Shan- 
mac Company for work done on both contracts? 

Mr. Stark: To which we object as immaterial, ir- 
relevant, and imcompetent. 

The Court: The objection 1s good. 

Mr. Harloe: Q. Did you have a conversation 
with Mr. Shannon? A. Yes. 

Q. Relative to payment for work that was done 
by him for Mr. Pollia on both jobs? 

A. Yes, Mr. Shannon and L 

Mr. Stark: We submit he should identify when 
and where this conversation took place. 
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Mr. Harloe: Q. Approximately when did this 
conversation [212] take place? 

A. The conversation was at the Alameda Navy 
Air Base. 

Q. Approximately when ? 

A. The first came up approximately in the month 
of September, 1940, I would say approximately the 
15th of September, that is, the first discussion, and 
there were frequent discussions between Mr. Shan- 
non and myself after that, also at the Navy Air 
Base. 

@. You, at that time, requested from Mr. Shan- 
non a detailed statement of the number of hours that 
Mr. Shannon had worked on your job? 

A. That is right. 

@. And he at that time never gave it to you, as 
ft understood your testimony ? A. No. 

Q. Did he tell vou why he could not give it to 
vou? 

A. He said that he had rented the machinery to 
Mr. Pollia, and as far as his interests were con- 
cerned he assumed that Mr. Pollia would pay 
him for it, and therefore he never kept a record 
of the exact location where the machine was used, 
whether Mr. Pollia used it on our job or on the 
Central Construction Company job. 

Q. What did he tell vou in that conversation 
relative to the payment by Flotation Systems for 
work by Shanmac Company on the job? 

A. He said that the only money he had ever re- 
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eelved for work on the Alameda Air Base was re- 
ceived on our check. 

The Court: This is testimony that has already 
been covered. 

Mr. Harloe: I do not think that has been 
brought cut, it may have been. 

The Court: The record will show if you have 
any doubt about it. 

Mr. Harloe: It may be, but I think I had not 
brought it out. That is all. 

Mr. Stark: Are you going to introduce the last 
cheek you [213] showed the witness? 

Mr. Harloe: JI will offer in evidence, if your 
Honor please, a check dated July 9, for $949.74, 
made payable to Andrew Pollia, and endorsed by 
Shanmae Co. by T. G. Shannon. 

(The check was marked ‘* Defendants’ Iix- 
habia, H’,’7) 


Reeross-Examination 

Mr. Stark: Q. That check for $949.74 is dated 
July 9? A. Yes. 

Q. What pericd of time would that have been 
paid for? 

A. As I reeall it, that was one of a number of 
eheeks that Mr. Pollhia requested in payment, for 
his first partial payment, for work up to July 1. 

@. If the machine that Shanmae Company op- 
erated on the job in Julv, after Julv 1, this eheek 
eould not have been a payment for the time after 
July 1? 
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A. I do not believe so, Mr. Stark. 

@. You know so, don’t you? 

A. Iam reasonably certain, yes. 

@. You have not the slightest idea as to the 
number of hours the machine worked on either the 
Flotation Systems job or the Central California 
Construction Company job, have you? 

A. Oh, If could make a rough estimate of the 
number of hours they worked on both jobs, and 
also a very rough estimate on the segregation of 
the time between the two jobs. 

@. You kept no record of that, however? 

A. [ kept no actual record of it, it was not our 
business to do so. 

@. You say that you asked the Shanmac Com- 
pany to get a statement at one time? 

A. After this argument with Mr. Pollia came 
up. 

Q. Did you get that statement? 

A. No—i received a statement from Mr. Shan- 
non, but Mr. Shannon admitted that the statement 
was for the balance of payment due him for all 
the work that he had done with his machinery at 
the Alameda Air Base. [214] 

@. Where is that statement? 

A. I may have it in my files, there. I do not 
seem to have it here. 1 mav have turned it over 
to Mr. Harloe. 

Mr. Stark: Have you got it, Mr. Harloe? 

Myr. Harloe: I am looking now. 
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Mr. Stark: Q. You say that statement certified 
or showed that Mr. Shannon had been paid, or 
the Shanmac Company had been paid for all the 
work done at the Alameda Air Base? 

A. The statement did not certify that, but when 
I questioned Mr. Shanmac that was the advice he 
eave me, and that was the reason that the bill was 
in dispute. 

@. Was the machine still on the job at that 
time ? 

A. At the time I received the statement? 

Q. Yes. 

A. I do not believe so. I think the work had 
been completed. 

Q. What was the date of the statement? 

A. Not having it here, I don’t know. 

@. You know it would be very important in 
this litigation 1f what you say is true, it would be 
the end of the case, as far as Shanmac is con- 
cerned, wouldn’t it? 

Mr. Harloe: I object to that. 

Mr. Stark: This witness has said my client told 
him he had received all of the money that was com- 
ing to him, and I am in the position that my cli- 
ent cliams that he had not received it. 

The Witness: ‘That 1s not the statement I in- 
tended to make, exactly, Mr. Stark. 

Q. Let us get exactly what you intend to say. 

Mr. Doyle: That was the witness’ iterpreta 
tion of the conversation. 
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A. The statement I intended to make was that 
we received a bill [215] from Mr. Shannon’s com- 
pany for $1000 and some odd, I do not recall exactly, 
and Mr. Shannon advised us that this bill was paid 
—if this bill were to be paid it would pay him for 
all the work he had done on the Alameda Navy 
Air Base. 

Mr. Harloe: We have found it. 

A. You have found the statement? 

Mr. Harloe: Yes. 

Mr. Stark: Q. He told you that this was all he 
had coming? 

A. He told us, as I just testified, that if he 
received the amount of that bill that would pay 
him for all the work he had done at the Alameda 
Air Base, that was all he had coming on both 
jobs. 

Q. Exactly, if we received $1040.73, covered by 
this bill here in eounsel’s file, which has not been 
paid, we will receive all of the money that we have 
coming on this job. 

A. On the Flotation Systems job and Central! 
California Construction Company. 

@. No, on the Flotation Systems job. 

A. No. 

Q. You know it? A. No, I do not. 

@. I may have misunderstood you, but I under- 
stood you to say that Mr. Shannon told you that he 
had gotten all of the money that was coming to 
him. 
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A. No, you misunderstood me. What I meant 
to say was, if he received that one thousand odd dol- 
lars that is on that bill that he would have received 
all the money. 

Q. That clarifies it in my mind. 

Mr. Harloe: Do you want to offer this in evi- 
dence? 

The Court: Was this last document testified to 
by the witness offered in evidence? 

Mr. Stark: I simply showed him a document 
which was given to me by counsel, which is an 
exact duplicate of my Exhibit No. 1, which was 
offered the first day of the trial. [216] 

The Court: It is already offered in evidence ? 

Myr. Stark: Yes. 

Mr. Harloe: Now, I am going to offer these two 
in evidence. 

Q. I show you a bill made out by Shanmae 
Company to Andy Pollia, for work in the sum of 
$695, and on the bottom it says, ‘‘Paid in Full 


July 9, 1940.’’ A. Yes. 
Q. Is that the bill for which the eheck of July 
8 was made payable? A. That is correct. 


Q. Now, then, I show you a bill dated August 
1, 1940, and it has on the bottom thereof, ‘‘ Paid 
EK. M. Shannon.’’ Do you know who EK. M. Shannon 
is? A. No, I do not. 

Q. But, in any event, that is the bill for which 
the check of $1213.43 was paid ? 

A. That isteneht, 
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@. Did you ever receive any bill showing the 
amount of $949.74, paid through Pollia to Shanmae? 

Ee «NG: 

q. Covered by the check of July 9? 

‘A. No, I did not. 

Q. Now, these two bills that I have showed you, 
Mr. Snyder, set forth the days and hours of work? 

Be CESS 

@. Is there anything on these bills from which 
you can tell how many hours was work on the Flo- 
tation project, and how many hours was work 
on the Central California Construction project? 

A. No, there is not. The bills were made out 
to Andrew A. Pollia, and there is no designation 
that I can see as to where the work was done. 

Mr. Stark: @Q. What is the date of those bills? 

Mr. Harloe: One was June 28, and the other 
August 1. We offer these in evidence. 

Mr. Stark: Are those the ones that were paid? 

Mr. Harloe: Yes. 

Mr. Stark: Q. Did I understand you to say you 
don’t know [217] whether the machine had worked 
for vou or for somebody else? mw Ves. 

Q. What did vou pay the bill for? 

Mr. Harloe: Just a minute. That was not the 
testimony. The question I asked was, was there 
anvthing on those bills that would show the amount 
of work by hours, on the Flotation System, and 
the amount of work on the Central Construction 
Company. 
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Mr. Stark: Let me reframe the question. 
The Court: They may be admitted. 
(The bill of June 28, 1940 was marked “‘ De- 
fendant’s Exhibit G,’’ and the bil of August 
1, 1940, was marked ‘‘Defendant’s Exhibit 
gue’) 


Mr. Stark: Q@. You testified there was nothing 
on these two bills just handed you by your attor- 
ney to show what hours the machine worked for 
the Flotation System and the hours it worked for 
somebody else. A. Whit as alent. 

Q. Don’t you know that all of the hours on that 
bill were for vou? 

A. We assumed that at the time we paid the 
bills, that they were. 

@. Because you paid him the money for it? 

A. We assumed that, yes, but at a later time we 
were told otherwise by Mr. Shannon. 

Q. At a later time you were told otherwise by 
Mr. Shannon? A. Yes, 

Q. When was this conversation ? 

A. The period of time I reeeived that informa- 
tion was sometime in the vicinitv of September 
15, 1940. 

@. Did vou make any memorandum of that con- 
versation ? 

A. I do not believe so, we went over it so many 
times. 

@. Look here, Mr. Snyder, vour money was paid 
over to Mr. Pollia for the use of the Shanmae 


U.S. for Use of Andrew Pollia 275 


(Testimony of Arthur T. Snyder.) 

machine, money for the operation of [218] that ma- 
chine, on some job that was a complete stranger to 
you. Isn’t that right? 

A. That is what we learned later, yes. 

Q. Mr. Shannon told you that? A. Yes. 

@. He was the owner of the machine? 

A. Yes. 

@. Did you make any record, or notes, or give 
any information to your employer to that effect ? 

A. Yes, I wrote and we discussed that, but I 
am not positive just what is in that correspondence 
file, that is two years ago. There may be something 
in that file if you want me to look. 

@. That was after the controversy arose, was it 
not? A. It was during the controversy. 

@. After you began to interpret the Pollia con- 
tract? 

A. That was after the controversy over the Pol- 
ha contract had arisen. 

Mr. Stark: That is all, Mr. Snyder. 


Cross-Hxamination 
By Mr. Doyle: 

Mr. Doyle: Q. You say now that Mr. Shannon 
told you in some conversation that the bills in ques- 
tion were partly for the Pollia job, the Flotation 
Systems job, and partly for the Central California 
Construction Company job? 

A. That is correct. 

@. Did you ask Mr. Shannon, or did you state 
to Mr. Shannon in that conversation that the Shan- 
mac bills were only addressed to Pollia? 
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A. I believe I did, yes. 

Q. Did you tell Mr. Shannon at that time, or 
did you state to him why the California Construc- 
tion Company job was not mentioned on that bill, 
also? A. Yes. 

@. What did he say? 

A. He said that he was renting the equipment to 
Mr. Pollia and he assumed he would get that money, 
and he had no occasion to give any description, 
he merely addressed the bill to Mr. Pollia because 
he was doing the work for Mr. Pollia, [219] and 
he was not interested in where Mr. Pollia used his 
equipment, or what job he worked on. 

Q. When you had that information from Mr. 
Shannon, did you ever talk to Mr. Pollia about 
this matter? A. Yes. 

Q. What did he say? 

A. He refused to give me any description of the 
time between the two jobs. 

Q. When was that? 

A. Along about that time, September 15, as I 
recall. 

Q. Isn’t it true, Mr. Snyder, that before you 
passed a Shanmac bill for payment that it had to 
have Pollia’s O. KX. for the work done on the Pollia 
job, or, putting it. in another way, didn’t any bill 
that you got from Shanmac bear Mr. Polha’s O. K.? 

A. That is Fiohbt. “Mrt -Pollia also Mad oii 
checks. 
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Mr. Doyle: I move that the latter part be 
stricken. 

The Court: That may go out, that latter re- 
mark. 

Mr. Doyle: Q. You say that there were changes 
in the plans; did I understand you correctly? 

Mr. Harloe: I am going to object to this line of 
examination at this time, it has nothing to do with 
the testimony of the witness on the Shanmac bill. 
He has gone into that before. 

Mr. Doyle: My. Harloe took him back and asked 
him about any changes in the plans and specifica- 
tions. 

Mr. Harloe: I will withdraw the objection. 

Mr. Doyle: Q. Did I understand you to gay that 
there were or were not changes in the plans and spe- 
cifications ? 

A. There were changes in the Navy plans from 
time to time during the job, yes. 

@. Now, what were the changes in the plans, 
change of location, mechanical equipment, or what? 

A. Well, the majority of the [220] changes in 
the plans were as to D pit. 

@. Would you call those mechanical changes? 

A. Yes, I would call them mechanical changes. 

Q. What do you mean by a mechanical change? 

A. By mechanical change, I mean the original 
plans showed certain fittings, certain valves, cer- 
tain special equipment to be installed and con- 
nected up in a certain manner. 
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Q. What did those changes involve? 

A. The change involved a few fittings, putting 
in additional pipe fittings over and above what the 
original plans indteated. 


© 


When were those changes made? 
A. I do not have the exact date. 
Q. Approximately. 
A. Well, there were quite a number of them. 
@. When was the first one? 
A. The first change I would say came up ap- 
roximately about the middle of June. 
Q. Of 19407 A. Of 1940. 
Q. In what pit? 
A. I believe the first change that came up was 
in E pit. 

Q. Did you ever talk to Ma. Pollia about those 
changes, and about the departures, so-called ? 


p 


A. Oh, yes, we were in frequent conversation 
about all of these changes. 

@. What did Mr. Pollia tell you about that? 

A. He said every time anything of this nature 
eame up that was not in the plans and was not in 
the specifications, and he was not going to do it 
unless we gave him an order to do it. 

Q. Did you give him an order? 

A. Yes, it has been submitted in evidence. 

@. ‘These changes were not in the original plans? 

A. They were not shown on the original plans, 
no, they are not shown in detail. 

Q. Are you interpreting the original plans? 
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A. What do you mean? [221] 

@. I understood you to testify that when you 
were up there on the job you were very careful in 
looking at and construing the original plans. 

Ee, aes: 

Q. These changes that you have just testified 
to, were they on the original plans? 

A. No. There would have been no oceasion for 
any order to be given if they had been. 

Q. Isn’t it a fact, Mr. Snyder, in view of your 
last answer, that those changes could not have been 
in contemplation and were not reduced to writing 
in the contract of May 28, 1940? 

A. ‘Those changes were not contemplated at the 
time that the original contract was signed. 

Mr. Harloe: I do not want to make an objec- 
tion, and I have no objection to your going on for- 
ever, but I want to make this statement, that we 
have admitted that those were extras, they were an 
extra charge, and we have given you credit for them 
as extra charges in addition to the contract. 

Mr. Doyle: Q. When was the next change? 

A. There were many changes, so many I could 
not state when. 

Q. Give me any of the numerous other changes. 

A. Well, one of the changes that came up about 
that time was a change in the D pit which involved 
the elevation at which the pipe line came into the 
pit, made it necessary to raise the elevation of the 
pipe line and do some additional fittings in this pit. 
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That occurred somewhere around, I would say, 
between the Ist and 15th of August. 

Q. Did you issue an extra order on that? 

A. Yes. 

Q. That was not on the original plans and spe- 
cifications ? 

A. No, the original plans showed the pipe com- 
ing into this pit at one elevation, and subsequently 
we found out we had to bring it in at a different 
elevation. [222] 

Q. That was the same type of order that you 
issued, 270, 281, 284, 1150, and 1207? 

A. I would have to see that letter to verify it. 

Q@. That was Exhibit No. 10. Mr. Polla told 
you he would not do the work unless he got an 
extra order on it, is that it? 

A. That is right. 


Further Redirect Examination 

Mr. Harloe: @. He told you he would not do 
the work because of the fact that it was not in the 
original contract? A. Yes. 

Q. He was not going to do it under the original 
contract, and wanted an extra order for it? 
Yes. 
And you gave it to him? 
‘That. 1s tie ht. 
At the price he requested? A. Yes. 


OPo> 


Further Recross-Hxamination 
Ma. Doyle: Q. When he told you that was not 
included in the original plans and original con- 
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tract, did vou go into your office and check your 
copy of the contract and verify Mr. Pollia’s claim? 

A. I checked the plans, not the contract. 

@. Did you check the contract? 

A. No, beause we assumed at all times that Mr. 
Pollia had entered into a contract to install this 
pipe work and pipe fittings as per plans, and we 
always referred to the plans and not the contract. 

@. Ivrespective of your assumption, you could 
have checked your contract ? 

A. We could have, but we had no occasion to 
do so. 

Further Redirect Examination 

Mr. Harloe: @. It could not have been in the 
original plans and specifications, could it? 

A. No, because it was changed. 

Q. Of course, it was a change in the plans and 
specifications at a later date? A. It was. 

Mr. Harloe: That is all. [223] 


Further Recross-Examination 

Mr. Doyle: Q. Mr. Snyder, since adjournment 
have you personally looked for this inventory that 
you prepared for Mr. Pollia before Mr. Pollia left 
for Los Angeles? 

A. Well, we have three inventories in our file, 
and there was one inventory that I thought was 
it, but M1. Pollia denies it. 

Q. Did you send down to the Los Angeles office 
to find out if thev had one? A. No. 
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Q. Did you check with the Los Angeles office 
to asceitain Whether or not it was down there? 

A. No. We have the files on the case, here, and 
to my knowledge there are no additional files in Los 
Angeles. 

Wir Doyle: That is‘all. 

Mr. Harloe: That is all. That is the defen- 
dant’s case, your Honor. 

Mr. Doyle: We will recall Mr. Ceriat. 


EUGENE CERIAT, 
Reealled for Plaintiff n Rebuttal. 


Mr. Doyle: Q. Mr. Ceriat, you were on the job 
at Alameda before this contract of May 28, 1940 
was entered into? A. Yes. 

Q. How long did you stay on the Job in Alameda 
before you returned to Los Angeles? 

A. I stayed on the job until—how do you mean ? 

Q. How long were you with the job? 

A. Until JI quit the job? 

©. Wee 

A. TJ think it was August 31, because I was going 
back and forth all the time. 

@. You were there from at least May 27, 1940, 
to your best recollection, until August 31, 1940? 

A. Yes. [224] 

Q. Now, when vou left the job, what was the per- 
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centage of construction work that had been com- 
pleted, either by Flotation or by Polha? 

A. The pipe work was all completed when I 
left the job, that is, nearly all completed, the pipe, 
and they were only starting to do the work in the 
pits. 

Q@. When you say they were starting to do the 
work on the pits, to whom do you refer? 

A. The Flotation. 

Q. All that remained was to install the special 
equipment ? A. That is right. 

Q. Do you believe that Mr. Pollia had completed 
80 per cent. of the work when you left the job? 

A. I do not think so. 

Q. Now, you were in Los Angeles the morning 
that Mr. Pollia went down to get some money, 
weren’t vou? A. Yes. 

@. You were at the Flotation office? 

A. Yes. 

Q. Who was there when the question came up 
about this money? 

A. I was in my office and they called me. 

@. Who are ‘‘they’’? 

A. Mr. Fred Kalte, and Jim Henry, and Pollia. 

Q. What was the conversation when you came 
into Mr. Henry’s office, or Mr. Kalte’s office? 

A. Well, they brought out the contract and 
talked about the difference in the contract, and 
after the conversation Mr. Henry said, after ex- 
amining the contract they would be probably foreed 
to pay Mr. Polhia. 
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Q. What did everybody say? Give us the sub- 
stance of what Mr. Henry said, what Mr. Kalte 
said, what Mr. Pollia said, and what you, yourself, 
said. 

A. Mr. Henry, I believe, asked me what I 
thought about the contract, and he said we would 
have to pay Mr. Pollia, he said Mr. Pollia is the 
only business man who knew about the contract 
and we did not. 

Q. Anything else? 

A. I think they gave Mr. Pollia a thousand [225] 
dollars, and asked him to come back the next day. 

Q. Did you hear any statement by anybody at 
that conversation that Mr. Pollia was gypping 
them, or chiseling? A. Wo, I didenot. 

Mr. Dovle: Take the witness. 


Cross-Hxamination 
Myr. Harloe: Q. I will show you Defendant’s 
Exhibit Wo, B, Mir. Ceriat. Is that your sienaaire 
at the bottom of it? A. Yes. 
Q. This is a letter written by you to the Flo- 
tation Systems on May 23, 1940? 


A. Yes. It was not written by me, but I signed 


lite 
@. You signed it, anyhow? A. Yes. 
Q. It was written at your direction? 
A. Yes. 
Q. Now, in this letter you say, ‘“We have just 


received another bid from Mr. Pollia, who gave 
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us the previous bid of 89 cents per foot for lay- 
ine all gasoline and water lines as follows.” 

i ES 

Q. ‘He proposes to do all the pipe work on this 
job, complete and according to Naval inspections.”’ 

A. Yes. 

Q. ‘‘Ineluding installation of all water piping 
and fittings, installation of all gasoline piping and 
fittings, including welding. Furnish and install all 
12-inch clay pipe and fittings, complete, for the 
drain line at the total depth of 6 feet; for each 
extra foot in depth add $1.60 per cubic yard of 
additional dirt removed.”’ eee 1S) ies 

Q. ‘Install equipment in all pits.”’ 

A. That is right. 

Q. ‘‘Kxcept the fueling pits.’’—those were the 
pits that were marked ‘‘F”’ that were not in his 
contract ? A. Yes. 

Q. ‘‘Complete, including the installation of small 
tanks, including one pit A, one pit B, two pits C-2, 
8 pits D, and 16 pits E. [226] All of this work is 
to conform strictly to the plans and specifications. 
He will furnish all equipment, welding tools, 
rock subbase under piping and _ back-fill. He 
proposes to do this work for a total lump sum price 
of $16,040. In effect, this bid takes care of every- 
thing outside of burying tanks, complete work, 
electrical work and installation of special equip- 
Tent iit. 7 A. Yes. 
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Q. Under this proposal he made you he did 
not propose to do any work in pit FI’, which were 
the fueling pits. Is that correct? A. Yes. 

Q. At the bottom of the letter there is a refer- 
ence to union regulations, that has nothing to do 
with the draft of the contract, that is so, 1s 1t not? 

A. Wes: 

@. It says, ‘‘We find that the union regulations 
here will require that we employ a local steam- 
fitter to lay out the steel pipe, in addition to a 
qualified welder to do the actual welding.’’ 

A. Yes. 

Q@. Now, Mr. Ceriat, pursuant to that letter: 
which you wrote to Flotation Systems, you got a 
letter back signed by Mr. Kalte, didn’t you? 

A. That is tieht. 

@. This is a copy of the letter is it? 

R. Yes. 

@. It says, ‘‘We have just received your letter 
regarding the quotation of Mr. Pollia for the sum 
of $16,040 for doing all the pipe work, ditching, 
ete.”’ im Vee 

Q. Then it says, ‘‘After a conference, we find 
that you shouid have Mr. Pollia write. up a con- 
tract in triplicate immediately, stating everything 
clearly, also including the wrapping of pipe joints 
after welding, also the wrapping of the welding 
fittings and painting of pipe in the pit boxes out- 
side of fueling pits, which we understand we are 
to do.’’ Now, in the contract [227] vou have drawn 
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up you did provide for the welding, as suggested 
there, didn’t you? 

Mr. Doyle: Read the rest of it. 

Mr. Harloe: Q. ‘‘In other words, if you are 
thoroughly satisfied with the wording of his con- 
tract and that everything is included that you 
think should be, you can forward us the copies 
for signature and return one copy to him.”’ 

A. Yes. When I received that letter I asked 
Mr. Pollia to draw up a contract. 

@. You asked Mr. Pollia to draw the contract? 

A. Yes. 

@. Thereupon, after this contract was drawn 
up it was sent down to the Flotation Systems, was 
it not, Plaintiff’s Exhibit No. 2? A. Yes. 

@. On the second page this ‘‘Accepted by 
Eugene Ceriat, Date 5/28/40,’’ that is your signa- 
ture? 

A. Yes. I asked him to draw this contract. 

Q. Now, then, Mr. Ceriat, this contract pro- 
vides for the welding and the wrapping of joints 
and for the ‘‘painting of all piping installed by 
us inside of pit boxes A, B, C,'D, and E,”’ as 
suggested in the letter received from Mr. Kalte, 
didn’t it? 

A. Yes, but I don’t know why they changed 
the wording to all piping to the pit. I believe—— 

Mr. Doyle: Just a minute. 

Mr. Harloe: Let him finish. 

Mr. Doyle: He stated ‘‘I believe.’”’ I move to 
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strike that out as not responsive to the question. 

Myr. Harloe: How do you know it is not re- 
sponsive? I asked him the question. 

Mr. Doyle: He has answered your question. 

Mr. Harloe: I ask that the witness be permitted 
to answer [228] the question. 

Mr. Doyle: He has already answered it. 

Mr. Harloe: That is your interpretation. May 
the witness be permitted to complete his answer? 

The Court: I will permit it subject to the mo- 
tion. 

Mr. Harloe: Suppose I withdrew that question 
and ask it over again. 

Q. Mr. Ceriat, this letter that you received 
from Mr. Kalte after you had sent down your letter 
stating what Mr. Pollia proposed to do, and that 
letter stated, as vou have already testified, that 
vou should have Mr. Pollia provide in his contract 
that he should paint the fittings inside of the pits 
and in the boxes, and also wrap the welded joints, 
that you provided for in this contract, ‘*ineluding 
welding and testing all joints and all connections 
10 ipit boxes.”’ 

A. To pit boxes—all connections to pit boxes. 

(. What does it mean? It says, ‘‘welding and 
testing all joints and all connection to pit boxes.’’ 

A. That is tehe 

Q. Welding and testing all joints and all connec- 
tions to pit boxes? &. .¥6s. 

@. Now, it also provides for the wrapping of 
the joints, doesn’t it? A. ‘To the pits. 
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Q. Wrapping of joints—is there any jomt wrap- 
ping inside of the pit boxes? 

A. I do not think so. 

Q. Mr. Ceriat, you knew that in your letter to 
Mr. Kalte, stating Mr. Pollia’s proposal, that he 
proposed to do all the fittings in the pit boxes, 
didn’t you? A. Yes. 

Q. There was no question in your mind that 
that is what he agreed to do, is there? 

A. Well, there was not in my mind, no. 

Q. There is no question In your mind, that 
that is what he agreed [229] to do—your conversa- 
tions and negotiations were with him—when you 
wrote this letter to the Flotation, that he agreed 
to put all the fittings in the pit boxes? 

A. No. 

Mr. Doyle: You asked the witness if that was 
in his mind and he said no. 

Mr. Harloe: Let us go back to it again. 

@. If you say ‘‘No,’’ why did you write in that 
letter down to the Flotation Systems, ‘‘ Install 
equipment in all pits.’’ Answer this question first. 
If you had no conversation with Mr. Pollia about 
installing equipment in the pits, why did you put 
it in the letter that he proposed to do it? 

A. It would be my proposal to Mr. Pollia. 

@. It would have been your proposal to Mr. 
Pollia. Your proposal to Mr. Pollia was that he 
put all the equipment in the pits? 

A. It would be up to him to do that. 
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Mr. Doyle: Q. Did he accept your proposal as 
to the work that you wanted him to do, the work 


in the pits? A. No. 
Mr. Harloe: Q. Don’t you say he proposed to 
do that? A. No, I proposed to do that. 


Q. No, you did not. I will read the letter again. 
I will be fair with you. It says, ‘‘He proposes to 
do all the pipe work on this job, complete and 
according to Naval inspection, including installa- 
tion of all water piping and fittings. Installation 
of all gasoline piping and fittings, including weld- 
ing. Furnish and install all 12-inch clay pipe and 
fittings complete for the drain line, at the total 
depth of 6 feet; for each extra foot in depth add 
$1.60 per cubic yard of additional dirt removed. 


Install equipment in all! pits.’’ A. Yes. 
@. You wrote that, didn’t you? A. Yes. 
[230] 


@. And you wrote that because you had a con- 
versation with Mr. Pollia that that is what you 
wanted him to do? 

A. That is what I wanted him to do. 

Q. Why did you say he proposed to do that if 
he did not? 

A. Well, I don’t remember exactly, but that 
is the proposal I sent in to the Flotation, and then 
when they told me to have Mr. Pollia draw the 
contract and explain everything that he wanted to 
do, I asked Mr. Pollia to draw this contract, and 
we started discussing it, I had my own contract, 
which [ had in longhand writing there, which I 
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suggested to Mr. Pollia, and Mr. Pollia did not 
accept it. So, finally I was very busy with my 
other construction work, and Mr. Snyder was work- 
ing with the mechanical work, and more familiar 
with it, so I left it with Synder and Mr. Pollia 
to get together to draw a contract satisfactory to 
both, and if I remember right they got together 
and settled together what they were going to do. 

Q. They settled together what they were going 
to do? 

A. Yes, Mr. Snyder and Mr. Pollia. 

@. Then you say Mr. Snyder’s testimony is all 
wrong when he said he had no negotiations with 
Mr. Pollia for the doing of this work? 

A. Mr. Snyder had negotiations with him to 
draw the final contract—Mr. Snyder and Mr. Pollia, 
I was not even present then. 

@. But when you mentioned that Pollia was to 
install the equipment in all pits, you were in charge 
of the work at that time, weren't you? 

ee iat sis. tien. 

@. You were the one that wrote to them about 
the contract? A. Yes. 

Q. You told them that Mr. Pollia proposed to 
do that, didn’t you? 

A. He proposed to do that. 

Q. He had proposed to you he would do that, 


hadn’t he? ee Nessa 
Q. And you wrote it to Flotations, because he 
had proposed it? A. That is right. 


Wi Hemlioe- Wisi is eam: 
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The Court: We will take our recess until two 
o’clocek. 
(A recess was here taken until 2:00 o’clock 
p.m.) [232] 


Afternoon Session 
2:00. O’eloek P. M. 


ANDREW A. POLLIA, 
Reealled by Plaintiff in Rebuttal. 


Mr. Doyle: @Q. Mr. Pollia, you heard Mr. 
Snyder testify with reference to the items contained 
in Exhibit B, attached to the Answer of the De- 
fendant Flotation Systems, as to the hose reels, 
lumber purchased, damage to tools and equipment, 
ete., in the sum of $705.72. That item on that list 
of Exhibit 5, the installation of the hose reels was 
not done by you, was it, in the sum of $150? 

A. ‘That is what they have charged up against me. 

@. Did you damage any of the equipment? 

A. No. 

(). Now, the hose reels were to be installed in 
the pits when they were received ? A. Yes. 

@. And they were not installed by you by reason 
of the fact that they had not been received ? 

A. Yes. 

@. You told the Flotation Systems when they 
received them you would install them? 

A. Yes. 
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Q. Were you ever advised that they had been 
received ? A. No. 

Q. And you did not install them for that reason? 

ee bhai 1s right, 

@. You heard some testimony about some 
changes in the plans and specifications. Were there 
any changes in the plans and specifications? 

A. No, there was not. 

Q. Have vou a blueprint covering some of the 


work in this case? A. Yes. 
Q. By the way, where did you get that blue- 
print? A. Mr. Snyder gave it to me. 


@. When did you get it? 

A. Sometime after I started work on [233] the 
job. 

@. Now, referring to the blueprint that you 
have in your hand, will you disclose to his Honor 
on the blueprint what diagram corresponds with 
this diagram on 1210-43-3? 

A. This diagram, here was prepared by Mr. 
Snyder, and it is identical to the one prepared . 
the Bureau of Yards and Docks. 

@. Were there any changes in either one of 
these? 

A. The only change that was made was that 
the Flotation made a change in the equipment; it 
had to be installed identically the way the Bureau 
of Yards and Docks designated it. 

Q. In other words, the blueprint was prepared 
by Mr. Snyder in accordance with the original? 
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A. In strict accordance with the original plans. 

@. What is the date on this blueprint? 

A. It is dated May 15, 1940. 

q. That was before you entered into the con- 
tract of May 28, 1940? Ae Yes. 

@. When was there mention made about the 
changes in that equipment, when did that first come 
up—about when did it first come up? 

A. A few of these pits were constructed, and 
the Aqua man was ready to install some special 
equipment. 

Q. What happened? 

A. They required some nipples, and flanges in- 
stalled inside of the pits. 

Q. Who were ‘‘they’’? 

A. The Flotation Systems. 

@. Was that mentioned to you? 

A. They eame to me and asked me to install 
these 8-inch nipples and flanges and 6-inch nipples 
and flanges. 

Q. Who was ‘‘they’’? A. Mr. Snyder. 

Q. When Mr. Snyder came to you the first time 
and asked you to make these installations, what 
happened ? 

A. IL asked him who [234] was going to pay 
fora te 

@. What did he say? 

A. He said, ‘‘Well, give us a price and we 
will give you an order to do the work.”’ 

Q. Did you give him the price? &. Wes. 
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Q. Did you get some order to do the work? 

A. Yes. 

Q. I will show you now Plaintiff’s Exhibit 12, 
dated August 1, 1940, Plaintiff’s Exhibit 9, dated 
August 7, 1940, and Plaintiff’s Exhibit 10 dated 
August 28, 1940. Will you please explain these 
extra work orders in connection with your con- 
versation just related with Mr. Snyder about the 
extra work? 

A. ‘The first extra work ordered was as shown 
on my August 1 statement, which related to these 
8-inch and 6-inch nipples installed in pits, known 
as pits E; then from then on additional work 
orders were given to complete other work in the 
various pits. On these others in Exhibit 9 and 
10, the first one was in July, which we rendered 
a bill for the work performed in July, which we 
were paid for in the early part of August. 

Q. Every time extra work came up you got 
an extra work order? A. Yes. 


Q. You prepared a statement on August 29? 
A. Yes. 


Q. Plaintiff’s Exhibit 11? AGS: 
@. That was the time you went down to Los 
Angeles to get some money? A. Yes. 


Q. Your original contract price was $16,040? 

A. Yes. 

Q. Now, the work that you did up to that time 
on the extra work orders, according to the state- 
ment that you prepared, showed that there was a 
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balanee due you of how much money at that time? 

A. Do you mean as to the contract, or as to 
the extra work orders I got? 

@. Both as to the contract and work orders 
when you rendered this [235] statement ? 

A. This statement making application for pay- 
ment No. 3, the balance on the contract entered 
into May 28, 1940 to me was $2154.89. During the 
month of August I installed extra $208 on one, 
$165, and one of $107.60, and some wrapping of 
some pipe joints covered by a letter issued August 
23, 1940, of $1760, the rental of the Shanmae crane 
to the Flotation Systems for $404, the statement 
of work done to date in A pit, $163.95, work done 
up to date in B pit, $163.95, the complete work 
done to date in C pit, two of them, $160.50, com- 
plete work done in D pit, eight of them, $1233.40, 
and complete work done in E pit, 16 of them, $892. 
That made the amount due of $7493.14. They ad- 
vanced me on payroll $1574, leaving the amount due 
of $5919.14. 

Q. Deducting the extra work orders from the 
amount that was due you when you went down to 
Los Angeles, did the Flotation Systems owe you 
money, or did you owe the Flotation Systems 
money ? 

A. Well, if I did not have the money due me 
on the extra work orders [ would have owed the 
Flotation Company money when I presented this 
appleation for payment No. 3. 
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Q. Was there any question raised about that? 

A. No. 

Q. That was the day you got the $1000? 

A. Yes. 

Q. When you had this conversation in Los An- 
geles about this statement of August 29, 1940 and 
the inventory that had been prepared for you, did 
Mr. Kalte, Mr. Henry and yourself and Mr. Ceriat 
discuss it at the time? A. Yes. 

@. You heard Mr. Kalte’s testimony about the 
conversation you had down there about that money ? 

A. Yes. 

Mr. Harloe: If your Honor please, I do not 
want to object, but this is not rebuttal, this was 
gone into in the case in chief. He testified all about 
that meeting, and everything else, [236] and there 
is no rebuttal to it, and I object to it on that 
ground. - 

The Court: Unless it is directed to certain testi- 
mony of the witness. 

Mr. Doyle: J am coming to that, your Honor, 
having laid that foundation. 

Q. You heard Mr. Kalte testify that he thought 
that they were being chiseled or gypped. Did you 
hear that testimony ? A. Yes. 

Was that said? 

Mr. Kalte never said that. 

When did you complete your work ? 
August 1. 

Was it August, or October? 
October 1. 


ae a 
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Q. Do you know, as a matter of fact, that on 
October 1, 1940, your attorney, Mr. Tamba, wrote 
a letter to Mr. Harloe and advised Mr. Harloe that 


the work had been completed ? A. Yes. 
Mr. Doyle: Have you got that letter, Mr. Har- 
loe? 


Mr. Harloe: What date? 

Mr. Doyle: October 1, 1940. 

Mr. Harloe: I think so. 

Mr. Doyle: Q. While Mr. Harloe is looking for 
that, Mr. Pollia, isn’t it true that not only was 
there not such a conversation about gypping or 
chiseling, but that Mr. Kalte phoned to a Mr. Ham- 
ilton to get you a job? A. Yes. 

Q. Who was he? 

A. He was connected with the Contintental Pipe 
& Engineering, I believe, he is one of the owners, 
and they had undertaken to do all the pipe line 
work at the Hamilton Air Base, and Mr. Kalte 
arranged for me to go over there and discuss it 
with him. 

Mr. Doyle: Have you the letter of September 
25, 1940, from Mr. Tamba? 

Mr. Harloe: No, I have not got that, Mr. Doyle. 

Mr. Doyle: Q. Pursuant to Mr. Tamba’s in- 
structions to you [237] when vou completed this 
job, he wrote this letter to Mr. Harloe? 

A. Yes. 

Mr. Harloe: Are you offering that in evidence? 

Mr. Doyle: Yes. 
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Mr. Harloe: I object to it as immaterial, irreve- 
lant, and incompetent. It in a communication be- 
tween attorneys in relation to settling a case. It 
is addressed to me and not to the Flotation Sys- 
tems at all. If it is addressed to me it would not 
be binding on them, and therefore, I object to it. 
I do not see the relevancy of it, I do not want to 
elutter up the record. It is a letter from Mr. 
Tamba to me, informing me that the work had 
been completed. 

The Court: Is there any other matter than that 
that you want? 

Mr. Doyle: I think we could have Mr. Tamba 
come in and testify. 

Mr. Harloe: He would not testify. How could 
he testify to what Mr. Pollia told him, not in our 
presence, and then writing me a letter? If you 
want a stipulation, I will stipulate there is a state- 
ment by Mr. Pollia that he finished his contract, 
save and except the installation of some hose reels 
that he did not install by reason of the fact that 
the Flotation Systems did not have the material on 
hand to install. 

Mr. Doyle: That is all we want. 

Mr. Harloe: If you want that you can have it. 

Mr. Doyle: No further questions—Might I in- 
terrupt for just a moment? In view of that stipu- 
lation, Mr. Pollia, when was the first time that 
you heard any question about whether or not you 
had completed the work ? 
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A. This morning, here in court. 
Mr. Doyle: That is all. [238] 


Cross Examination 

Mr. Harloe: Q. I show you these orders 273 and 
274, that was entirely extra and separate from any 
work under the contract—entirely separate—is that 
right ? A. Yes. 

Q. Now, these other work orders, is it your 
contention, Mr. Pollia, that the work that is men- 
tioned in those work orders was shown on the plans 
and specifications ? A. What is that again? 

Q. I am asking you, do I understand you to 
testify that the work done on these extra work 
orders was shown on the plans and specifications ? 

A. Qh, no. 

(. Then I misunderstood you. The work done 
on these extra work orders 1s not shown on these 
plans and specifications ? A. No. 

Q. They are extra work for which you were 
entitled to be paid at the prices agreed on between 
you? m Wes. 

Q. Coming to your letter of August 29, ‘*Com- 
plete work in pits A, B, C, D, and E.”’ 

A. Yes. 

Q. Was the work done by you as shown in your 
statement shown on the plans and specifications? 

A. Was the work done by me? 

Q@. Yes. I am not trying to mislead you. You 
actually did that work? 
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A. Yes, I did that work. 

Q. Now, was that shown on the plans and spe- 
cifications, or on that blueprint? 

A. That was shown on these plans. 

Mr. Harloe: That is all. 

Mr. Doyle: That is all. Plaintiff rests. 

Mr. Harloe: The defendant rests. 

Mr. Stark: The intervenor rests. 

The Court: You may proceed with the argu- 
ment. 


[ Endorsed]: Filed Dec. 23, 1942. [239] 


[Title of District Court and Cause.] 
NOTICE OF APPEAL 


Notice is hereby given that Flotation Systems, 
Ine., a corporation, and United States Fidelity and 
Guaranty Company, a corporation, defendants above 
named hereby appeal to the Circuit Court of Ap- 
peals for the Ninth Circuit from the final judg- 
ment entered in this action on the Ist day of July, 
1942. 

JOHN D. HARLOE 
Attorney for Appellants 
1005 deYoung Building, 
San Francisco, California 


[Endorsed]: Filed Dec. 23, 1942. [240] 
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[Title of District Court and Cause. ] 
DESIGNATION OF RECORD 


Appellants designate for inclusion the complete 
record and all the proceedings and evidence taken 
in the action. 

Points relied upon by appellants: 

The evidence is absolutely insufficient to sustain 
the judgment and the Court erred in the interpre- 
tation of the contract. 

JOHN D. HARLOE 
Attorney for Appellants 


[Endorsed]: Filed Dee. 23, 1942. [241] 


[Title of District Court and Cause. | 
STIPULATION RE RECORD ON APPEAL 


Jt is hereby stipulated and agreed by and between 
the parties hereto that the record on appeal of the 
above-entitled case shall consist of the Complaint 
and the Answer thereto, the Complaint in Inter- 
vention and the Answer thereto and the testimony 
of the witnesses, and the Bill of Particulars. 

Dated: Jan. 5th, 1948. 

JOHN D. HARLOE 
Attorney for Appellants 
J.) . DOVE 
Attorney for Appellee 


[Endorsed]: Filed Jan. 7, 1948. [242] 
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District Court of the United States 
Northern District of California 


CERTIFICATE OF CLERK TO TRANSCRIPT 
OF RECORD ON APPEAL 


I, Walter B. Maling, Clerk of the District Court 
of the United States, for the Northern District of 
California, do hereby certify that the foregoing 242 
pages, numbered from 1 to 242, inclusive, contain 
a full, true, and correct transcript of the records 
and proceedings in the case of United States for use 
of Andrew Pollia, Plaintiff, Flotation Systems, Inc., 
a corporation, et al. No. 21905-W, as the same now 
remain on file and of record in my office. 


I further certify that the cost of preparing and 
certifying the foregoing transcript of record on 
appeal is the sum of Thirty-six Dollars and Fif- 
teen Cents ($36.15) and that the said amount has 
been paid to me by the Attorney for the appellant 
‘herein. 


In Witness Whereof, I have hereunto set my 
hand and affixed the seal of said District Court at 
San Francisco, California, this 30th day of Janu- 
ary, A. D. 1943. 

[Seal] WALTER B. MALING 

Clerk 
WM. J. CROSBY 
Deputy Clerk 
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[Endorsed]: No. 10359. United States Cireuit 
Court of Appeals for the Ninth Circuit. Flotation 
Systems, Inc., a corporation, and United States 
Fidelity and Guaranty Company, a corporation, 
Appellants, vs. United States for use of Andrew 
Pollia, T. G. Shannon and B. W. Mackie, co-part- 
ners doing business under the fictitious name and 
style of Shanmac Co., Appellees. Transcript of 
Record Upon Appeal from the Distriet Court of 
the United States for the Northern District of 
California, Southern Division. 


HWiled February 1, 1943. 
PAUL P. O’BRIEN, 
Clerk of the United States Circuit Court of Appeals 
for the Ninth Cireuit. 
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United States Circuit Court of Appeals 
for the Ninth Circuit 


No. 10359 


FLOTATION SYSTEMS, INC., 


Appellant, 
VS. 


UNITED STATES for use of ANDREW 
POLLIA, 


Respondent. 


POINTS RELIED UPON BY APPELLANT 


I 
Erroneous interpretation of the contract materi- 
ally effecting the rights of the parties. 


IT 
That the evidence is insufficient to support the 
findings or the judgment. 
JOHN D. HARLOE 
Attorney for Appellant 


[Endorsed]: Filed Feb. 5, 1943. Paul P. O’Brien, 
Clerk. 


